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CURRENT EVENTS. 





DeatH OF JupGE Davin Davis.—By the 
recent demise of Judge David Davis, of 
Illinois, for many years one of the Justices 
of the Supreme Court of the United States, 
who died at Bloomington, in the seventy-first 
year of his age, the legal profession has lost 
one of the most honored and distinguished of 
its members. Eminent as he had been at 
the bar, and prominent and successful in 
political life, Judge Davis was most distin- 
guished uponthe bench. For the judicial of- 
fice he was singularly fitted by nature, as well 
as the training of his long professional life. 
Calm in his temperament, and impartial in his 
judgment, always ready to hear and to do 
justice to both sides of any question, he pos- 
sessed the qualities of the perfect ideal judge, 
the very qualities which unfitted him for the 
struggles of partizan politics. Few men 
have ever held political office who had so lit- 
tle of the partizan politician in their nature, 
and very few men have ever held judicial of- 
fice whose fairmindedness and sense of jus- 
tice were so little marred by political or per- 
sonal predilections. His career has been an 
honor to the country, his State, and the pro- 
fession. 





FaiTH IN THE ADMINISTRATION OF THE Law. 
—In sentencing Jaehne, the convicted New 
York Alderman, some month or two ago, 
Judge Barrett ‘‘improved the occasion,’’ (to 
use an antique clerical phrase,) by delivering 
ashort but very sensible discourse, over the 
head of the prisoner, to the community at 
large, on the faith or want of faith of the 
public in the administration of the law. He 
said : 

“The saddest thing of all about your case 
is the doubt which pervaded many good and 
honest minds of your conviction. There was 
hot a doubt of your guilt. It was universally 
conceded, when the evidence was in, that the 
tase against you was clear, convincing and 
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overwhelming. It was nota doubt of your 
guilt, but a doubt of your conviction of guilt. 
That doubt was the doubt of the virtue of the 
people themselve to maintain their common 
laws. It was a cynical doubt of everything 
which is good. It was a doubt as to the vir- 
tue of our jury system, as to the zeal of our 
public prosecutors, as to the fidelity of the 
detective branch of the police. These doubts 
have been dissipated, and the lessonis a good 
one—the lesson of an increase of faith in the 
good in our cities and in our laws, of an in- 
crease of faith in the validy of our institu- 
tions, and the efficacy of impartial laws in 
those institutions, There is also another les- 
son, and that isa lesson not of supporting 
faith, but of the destruction of faith—for you 
and such as you have had a vital faith in the 
supremacy of evil, and in the impossibility of 
working out good results, believing that the 
very corruption of which you have been con- 
victed is almost universal. That faith will 
be lessened by your conviction, and the other 
and better faith will be increased.’’ 

It will be observed that Judge Barrett’s re- 
marks apply chiefly to urban populations, 
and to crimes of dishonesty. They are 
equally true with reference to the rural dis- 
tricts, and to general crime, including crimes 
of violence. No matter how remote or unso- 
phisticated the community may be, the belief 
is general, that if a rich man or a ‘‘big’’ man 
commits a crime he will escape punishment. 
This results from a want of confidence of the 
people in themselves and in each other, as 
well as in the law and its officers. People 
are very ready to believe that juries will not 
convict, or in other words, that they them- 
selves will fail to discharge their duty when 
the occasion for its performance shall arise. 


This distrust, added to the want of confi- 
dence in the officers of the law, and the pop- 
ular idea of its general uncertainty is one of 
the chief sources of the prevalence, in some 
sections of the country, of lynch law, and in 
a!l others of a strong tendency to it whenever 
an offence of unusual atrocity is committed. 

For example, in a southern city, less than 
a year ago, a man committed a murder, a 
very atrocious crime, but he was arrested, 
examined, fully committed to jail for trial 
upon evidence amply sufficient to convict. 
Two nights afterwards he was taken out by 
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armed men and put to death. The question 
is, why was this done? Why cannot the peo- 
ple, for these armed men were a part of the 
people, trust their own laws which they have 
made, their own officers whom they have 
elected, their own juries to be taken out of 
their own number? The answer is, they dis- 
trust themselves and each other. Their ex- 
perience and observation have taught them 
that lapse of time, with its softening influ- 
ences, will so tone down the public senti- 
ment, that when the legal delays, prolonged 
as far as zealous counsel can prolong them, 
shall have been exhausted, a jury will be im- 
panelled who will either acquit outright, or 
assess a very moderate term of imprison- 
ment. 

In the country as in the city, the small 
criminals only are caught and caged, the 
greater, break the net and escape. ‘There 
are exceptions, such as Tweed, Ward, Jaehne, 
but it is noteworthy that these are pecuniary 
offences. As to crimes of violence—When 
and where was any man bearing the port and 
similitude of a gentleman hanged for murder? 
We cannot recall a single instance later than 
that of Dr. Webster, of Boston, now nearly 
fifty years ago. And how many such men in 
the United States, have, within those fifty 
years, committed murder? 





Divorce Law—THE QuEEN’s Proctor— 
Sir Cuartes Dirke.—Our attention has re- 
cently been attracted to the attempt of Sir 
Charles Dilke, to re-enter the scandalous 
Crawford v. Crawford and Dilke divorce suit. 
This case is again pending upon the inter- 
vention of the Queen’s Proctor. It seems 
that this officer, acting under the direction of 
the Attorney-General, filed a plea alleging 
that the decree was pronounced contrary to 
the justice of the case, with other allegations 
which the court regarded as_ surplusage. 
Mrs. Crawford also filed her petition, asking 
to be allowed to support her former admis- 
sions. Sir Charles Dilke, too, applied to be 
restored to his position in the suit to defend 
himself against the Crawfords, both husband 
and wife. The court refused the application 
of Sir Charles Dilke, as well as that of Mrs. 
Crawford, upon the ground that it was not 





competent for it, under the statutes, to grant 
(in effect) a new trial, but its duty was cop. 
fined to hearing what the Queen’s Proctor, ag 
a public officer,had to adduce against the cor. 
rectness of the decree pronounced in the case, 
Sir Charles Dilke appealed from this deci. 
sion. The Solicitor’s Journal of a recent 
date (June 19,) says on this subject: 

‘‘The appeal by Sir Charles Dilke from 
the decision of Sir James Hannen in the 
Crawford-Dilke case will settle an interesting 
question on the practice as to intervention by 
the Queen’s Proctor—viz., whether such in 
tervention is to be virtually equivalent toa 
new trial. It is not necessary to speculate 
on the result of the appeal, but we may point 
out that the practice as to intervention is, to 
some extent, an excresence upon the original 
statute (20 & 21 Vict. c. 85) by which the 
Court of, Divorce was established. The Ma- 
trimonial Causes Act, 1860 (23 & 24 Vict. ¢ 
145), first provided that every decree fora 
divorce should, ‘in the first instance, be a de- 
cree nisi, not to be made absolute till after 
the expiration of such time, not less than 
three months from the pronouncing thereof,’ 
as the court should direct, and this interval 
was extended to six months by the Matrimo- 
nial Causes Act, 1866 (29 & 30 Vict. c. 32), 
s. 3. Sec. 7 of the former Act then goes on 
to enable any person, within the specified 
period, ‘to shew cause why the said decree 
should not be made absolute by reason of the 
same having been obtained by collusion or by 


| reason of material facts not brought before 


the court,’and on cause being thus shewn,the 
court may make the decree nisi absolute, or 
reverse it, or require further inquiry.’ ”’ 

We are of opinion that there is a lesson 
for us, on this side of the water, in the legis- 
lation cited in the foregoing extract. We do 
not generally favor the ‘‘law’s delay,’’ but 
we think that in divorce cases the practice of 
rendering a decree of divorce nisi, not to be 
made absolute for six months after its ret 
dition, would be a wholesome check upon the 
unseemly haste with which re-marriage 80 
often follows legal separation. ‘The delay 
would in many cases give time for reflection 
and possibly afford a locus penetentie—not 
that the parties have not already had plenty 
of repentance, but probably not of the right 
sort, nor for the proper reasons. The whole 
subject of divorce is, at best, unpleasant, ex- 
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hibiting, as it often does, the’ most revolting 
yices and the most poignant misery incident 
to modern society. 
laws to make marriage as easy as is consist- 
ent with proper precautions against the hasty 
union of persons who, from nonage, ought 
not to be married; with reference to divorce 
there should be a reverse policy, it should be 
treated as, at the best, a sad necessity, and 
never granted until every other happier solu- 
tion has become manifestly impossible. Un- 
der the practice of most of our States, the 
proceedings in divorce cases is unduly sum- 
mary A petition is filed, an answer, or very 
frequently a default, a few depositions 
taken, a few witnesses examined, and a final 
decree follows, often at the same term of the 
court, severing forever the bonds of a relation, 
which most people believe was instituted by 
God himself, not to be severed, save for one 
cause only. 

“Tt is a solemn thing to be married’’ said 
agrave father to his daughter. ‘‘Yes,’’ was 
the pert reply, ‘‘but it is a deal solemner not 
to be.’’ More serious than either the respon- 
sibilities of matrimony, or the forlorn status 
of celibacy, is the act of severing the marital 
relation. It is a mere platitute and truism to 
say that a dissolution of marriage bonds 
should not be lightly sought; that it should 
not be lightly granted, is an admonition 
which cannot be too often, or too seriously 
impressed upon our legislatures and courts. 
That the former need such admonition is 
manifest from the long list of statutory 
causes of divorce which so steadily grows un- 
der legislative manipulation; and that the 
latter require similar cautions is equally clear 
from the liberal construction they give to di- 
vorce statutes, and especially from the enorm- 
dus aggregates of grists, that the ‘‘divorce 
mills,’’ as the newspapers suggestively call 
them, are constantly turning out. 

We think, therefore, that the six months 
post-divorce period of probation might well 
be borrowed from our English friends, for it 
isa practice worthy alike of commendation 
and imitation. 





It is the policy of our 


» NOTES OF RECENT DECISIONS. 





VOLUNTARY ASSIGNMENT IN FAVOR OF CRED- 
ITORS—EXTRA-TERRITORIAL OPERATION OF— 
ATTACHMENT — Comity — CAN ONE STATE BE 
REQUIRED OR EXPECTED TO ENFORCE THE 
Laws or AnotHEeR State.—We publish, in 
the current number of the JouRNAL, two cases 
involving the question whether an insolvent 
debtor can transfer by a general assignment 
of his property for the benefit of his credit- 
ors, personalty situated in another State, so 
as to defeat the liens of attachments levied 
upon such property by his creditors. One 
case was decided in Massachusetts,! the other 
in Texas.?. The cases were similar in all le- 
gally essential points, but the courts arrived 
at conclusions precisely opposite to each 
other. 

The facts in the Massachusetts case were, 
that the debtors, residents of New York, as- 
signed to a trustee for the benefit of their 
creditors, all their property, including cer- 
tain assets, the legal situs of which was Bos- 
ton. Afterwards, the plaintiff, a creditor, 
and resident of Bostun, caused an attach- 
ment to be levied on the Boston assets. The 
Supreme Judicial Court held that the assign- 
ment was inoperative, as against an attach- 
ment duly issued in accordance with the laws 
of Massachusetts. 

This decision is based upon the principle, 
that the laws of one State cannot be executed 
in another, except by comity, which does not 
require that they should be so executed when 
it would be in contravention of the public 
policy of the State, or without the sanction 
of its laws, or injurious to the best interests 
of its citizens. It is the settled policy of 
Massachusetts, re-affirmed in this ruling, that 
no voluntary assignment for the benefit of 
creditors, the only consideration of which is 
the acceptance of the trustee, is valid against 
attachments, except so far as assented to by 
creditors, and that assent must be shown af- 
firmatively.* The rule seems to be well es- 


1 Faulkner v. Hyman, S. J. Ct., Mass., N. Eng. Rep" 
Vol. 2, 181. 

2 Weider v. Maddox, S. C. Texas; Texas Law Rev., 
Vol. 6, 371. 

3 Widgery v. Haskell, 5 Mass., 145; Swan-v. Crafts, 
124, Mass. 453; Pierce v. O’Brien, 129 Mass. 314; In- 





graham v. Geyer, 13 Mass., 146. 
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tablished in that State, that its courts are not 
bound to enforce a foreign contract, and will 
not enforce it against the interests of citizens 
of the State.‘ 

The Massachusetts rule as to assignments 
for the benefit of creditors, as established in 
Widgery v. Haskill,© is commented on by 
Mr. Justice Story,® with manifest doubt as to 
the value of the case as establishing a prin- 
ciple of law, though he has no doubt it was 
rightly decided upon its own circumstances. 
However that may be, it did certainly estab- 
lish the principle that an assignment for the 
benefit of creditors, whether made within or 
without the State, must receive the assent of 
the creditors, or it will not be valid. This 
doctrine is believed to be peculiar to Massa- 
chusetts. The general rule as as to the jur- 
isdiction of personal property is thus stated 
by Mr. Justice Story :7 

‘*It is well settled as a doctrine of internation- 
al jurisprudence,that personal property has no 
locality, and that the law of the owner’s dom- 
icile is to determine the validity of the alien- 
ation thereof, unless there is some positive or 
customary law of the country where it is 
found, to the contrary.’’ In a later case, 
however, the Supreme Court of the United 
States modifies this dictum. Mr. Justice 
Davis says: 

‘‘The theory * * * that the voluntary 
transfer of personal property is to be gov- 
erned every where by the law of the owner’s 
domicile, proceeds on the fiction of law that 
the domicile of the owner draws to it the 
personal estate he owns, wherever it may 
happen to be located. But this fiction is by 
no means of universal application, and, as 
Judge Story says: ‘yields whenever it is nec- 
essary for the purposes of justice that the ac- 
tual situs of the thing should be examined.’ 
It has yielded in New York on the power of 
the State to tax the personal property of one 
of her citizens, situated in another State, and 
and always yields to ‘laws for attaching the 


4Ingraham v. Geyer, supra; Blake v. Williams, 6 
Pick. 286; Fall ete Co. v. Croade,15 Pick. 11; Martin 
v. Patter, 11 Gray 47; Green v. Van Buskirk, 5 Wall. 
(U. S.) 3807. 

5 Supra. 

6 Halsey v. Whitney, 4 Mason, C. C. 216. 

7 Black v. Zacharie, 3 How. (U. 8.) 514. 

8 Green. v. Van Buskirk, 7 Wajl. 150. 








estates of non-residents, because such laws 
necessarily assume, that property has a sity 
entirely distinct from the owner’s domi. 
cile.’ ’’ ® 

Judge Davis proceeds: ‘‘If New York can. 
not compel the personal property of Bates, 
(one of her citizens) to contribute to the ex. 
penses of her government, and if Bates had 
the legal right to own such property there, 
and was protected in its ownership by the 
laws of the State; and as the power to pro 
tect implies the power to regulate, it would 
seem to follow that the dominion of Illinois 
over the property was complete, and her right 
perfect to regulate its transfer, anu subject 
it to process and execution in her own way, 
and by her own laws.’’ 


So far as comity and inter-State relations 
of parties are concerned, the Massachusetts 
case! proves too much, and can hardly be re 
garded as an authority upon that point either 
way. ‘The criterion by which the validity of 
a voluntary assignment is to be judged in 
that State is, not the citizenship of parties, 
nor the situs of the property, but the affirms 
tive assent of the creditors; with that assent 
the assignment is good, whosoever may be 
the parties, or where the situs of the prop 
erty; without it, the assignment is invalid 
The ruling upon comity in that case, it would 
appear, therefore, was an obiter dictum. 


The Texas case," similar in some respects, 
is very different in others; the facts were, 
that Spiro, a citizen of Missouri who also car 
ried on business in Texas, executed, under 
the laws of his domicile, a general voluntary 
assignment of all his property, including his 
Texas assets, but excluding his statutory er 
emptions; that the assignee, having complied 
with the Missouri law by giving bond, &., 
took possession of the Texas property but did 
not record the assignment in Texas; that at 
terwards, at the instance of a creditor, the 
defendant, sheriff of the county, levied a 
attachment on the goods. The Supreme 
Court of Texas held that the assignment 9 
executed in accordance with the laws of Mis 
souri passed the title to the goods, and thst 
the attachment was invalid. For the grounds 

9 People ex rel v. Commrs. of Taxes, 23 N. Y. 225. 

10 Faulkner v. Hyman, supra. 

11 Weider v. Maddox, supra. 
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of this decision, the reader is referred to the 
opinion itself, which appears in full in this 
number of the JouRNAL. 

In may be remarked that in the view which 
the Supreme Court of Texas takes of this 
case, there is a departure from that usually 
taken in cases involving the same principle. 
The court holds that the right which it en- 
forces is a common law right, not a right ac- 
quired or held under the law of Missouri, 
consequently that the principle of comity 
does not operate in the matter at all. It 
would seem however, that the assignment was 
made under the law of Missouri, according 
to its forms, and the limitations, as to bonds, 
responsibility to courts, &c., prescribed by 
the laws of that State. Hence, in our view, 
the Supreme Court of Texas, in this case, 
does enforce the common law as modified by 
the statutes of Missouri, or in other words, 
the law of Missouri and therefore the princi- 
ple of comity does come into play. 

That, however, is not material, for the rul- 
ing can be sustained upon the principle of 
comity. The assignment seems to be in ac- 
cord with the law of Texas, contravenes no 
law, custom, or rule of public policy of that 
State, and is therefore good under the rule of 
comity on that subject, which may be thus 
expressed: ‘‘If a general voluntary assign- 
ment for the benefit of creditors be made ac- 
cording to the law of the domicile of the as- 
signor, it will be valid to pass all the person- 
al property of the assignor wherever situated, 
unless its operation is limited or restrained 
by some local law or policy of the State where 
the property is found.’’ ” 


Hanford v. Paine, 32 Vt. 442; Ockerman vy. Cross, 
54.N. Y. 29; Chaffee v. Fourth National Bank, 71 Me. 
514. 








REFRESHING MEMORY — RECOLLEC- 
TION INDEPENDENT OF MEMOR- 
ANDA. 





1. General Principles of the Practice. 
2. Conflict as to Whether Memory of Fact Should be 
Independent of Memoranda. 
8. Independent Recollection Unnecessary. 
(a) Rule Stated and Illustrated. 
(b) Limitations on Rule. 
(c) Greenleaf’s Rule. 





4. Independent Recollection Necessary. 
5. Summary of the Conflicting Views. 
6. Arguments in Favor of both Views. 


1. General Principles of the Practice.—It 
is a well settled principle in the law of evi- 
dence that a witness may, under proper cir- 
cumstances, refer to written or printed mem- 
oranda, documents and papers, to refresh 
and assist his memory, concerning facts about 
which he is testifying.' 

But this practice is attempted to be con- 
fined within certain limits, though not always 
accurately prescribed, yet, perhaps of suffi- 
cient definiteness to meet most, if not all, or- 
dinary requirements. This practice is largely 
discretionary with courts. They are required 
to take great care to guard against forgery, 
interpolation, etc., thus preventing the abuse 
of the right.” The chief objection to it being 
that the paper referred to operates upon the 
mind of the witness like a leading question. 
But it is rendered necessary by the frailty of 
human memory which, asevery person knows, 
is such that very few witnesses are able to 
testify as to particular dates, numbers, quan- 
tities and sums after any considerable lapse 
of time, without reference to papers or mem- 
oranda.® 


The witness, with his memory thus quick- © 
ened and refreshed, is enabled to testify with 
greater clearness and accuracy than without 
the use of the paper, even though he remem- 
bers quite distinctly the general facts con- 
cerning which he is giving evidence. In ca- 
ses involving long accounts this practice is 
rendered indispensable and the authorities 
concur in sustaining it.‘ 


1 Ford v. Commonwealth, 130 Mass. 64; S. C. 39 Am. 
Rep. 426; Queenv. Langton, 22 Q. B. D. 296; 1 Green. 
on Ev. (14th Ed.) §§ 436-439 and notes. 

2 Harrison vy. Middleton, 11 Gratt. (Va.) 527, 544; 
Merrill v. Ithaca, etc. R. R. Co. 16 Wend. (N. Y.) 600; 
Chapin v. Lapham, 20 Pick. (Mass.) 467. 

3 Feeter v. Heath, 11 Wend. (N. Y.) 477, 485. 

4 Wise v. Phoenix Ins. Co. (N. Y. 1886) 4 N. E. Rep. 
634; Affirming S. C. 31 Hun. 87; Lawson v. Glass, 6 
Col. 134, 185; Howard v. McDonough, 77 N. Y. 592; 
McCormick v. R. R. Co., 49 N. Y.303; Driggs v. Smith, 
36 N. Y. Super. Ct. Rep. 283; Commonwealth v. Jeffs., 
1382 Mass. 5; Commonwealth v. Ford, 130 Mass. 64; S. 
C. 39 Am. Rep. 426; State v. Miller, 53 Iowa, 154, 209; 
Cooper v. State, 59 Miss. 264, 272; Robertson v. Lynch, 
18 Johns. (N. Y.) 451; Clough v. State, 7 Neb. 320; 
McCausland v. Ralston, 12 Nev. 196, 217;. Kent v. Ma- 
son, 1 Bradwell (Ill. App.) 466, 471; Coffin v. Vincent, 
12 Cush. 98: Rambert v. Cohen, 4 Esp. 213; Jacob v 
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While most of the authorities are uniform 
on the general rule of practice, there is, how- 
ever, considerable discord on some of the 
points which frequently arise. Much of this 
conflict arises from a failure, in many instan- 
‘ces, to properly restrict the use of the mem- 
orandum, resulting from a misapprehension 
‘of the true principles governing the practice. 
It must be remembered that the paper has a 
distinct office. It is of itself but mere hear- 
‘say evidence and used solely for the purpose 
of aiding the memory, and it can in no proper 
sense supplant the witnesses testimony.® It 
must be strictly confined to this purpose. 

2. Conflict as to Whether Memory of Fact 
Should be Independent of Memoranda.— 
There are two conflicting views presented by 
the decisions with respect to this practice. 
Even in the decisions of the same State this 
‘discord is apparent. An attempt will be here 
made to fully state these conflicting positions, 
to harmonize as much as possible, and finally, 
to point out, as near as may be, the true 
principles which underlie the practice. 

One class of cases holds that it is sufficient 
toauthorize a use of the memordun, if after 
looking at it, the witness testifies to its gen- 
uineness and accuracy, either from having 
made it himself, when the facts to which it 
relates were fresh in his memory, or from 
having verified it immediately, or very soon 
after it was made. In other words, in such 
case, the witness will be permitted to swear 
to the fact, yet not because he remembers it, 
but because of his confidence in the correct- 
ness of the memorandum. While the other 
class is to the effect that the witness must 
have a present recollection, wholly indepen- 
dent of the memorandum, of the transaction 
mentioned in it, although the inspection of 
the paper may alone awaken this recollection. 

3. Independent Recollection Unnecessary.— 
(a) Rule Stated and Iilustrated.—As con- 
sistent with the first view, that an indepen- 
dent recollection of the fact is unnecessary, 
the rule has been frequently laid down that 
where a witness has so far forgotten the facts 
-of the transaction that he cannot recall them, 
even after looking at the memorandum; yet, 


Lindsey, 1 East. 227; Kensington v. Inglis, 8 East. 273; 
Horne v. McKenzie, 6 Cl. and Fin. 628; Burton v. 
Plummer, 2 A and E. 341; Rex v. Duchess of Kings- 
ton, 20 How. St. Tr. 619. 

5 Henry v. Lee, 2 Chitty, 124. 
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if he testifies that he once knew them and 
made a memorandum of them at the time or 
soon after they transpired, which he intended 
to make correct, and which he believed to be 
correct, such memorandum may be used to 
refresh his memory, although he has no pres. 
ent recollection of them.® 

Hence, under this rule, where check-slips 
are made by aclerk in the ordinary course of 
business, showing the number of cars shipped 
and the descriptive mark of the goods, 
they are admissible with the testimony of the 
clerk that they were truly made by him, and 
that the goods were marked and shipped as 
thereby indicated, although the witness has 
no present recollection of the transaction.’ 

And where the point is to prove protest and 
notice, a notary may refer to an entry in his 
book where it was his habit to make such en- 
tries at the happening of the event, although 
he has no independent recollection of the fact 
in question, his belief being based altogether 
upon such entry.* Likewise of a notary’s 
clerk who had forgotten his entry of notice to 
an endorser.? 

The same rule has been held to apply toa 
memorandum of a gambling transaction ;" so 
to notes of evidence of counsel;! so to the 
entry of a bank clerk ;” so to the entries of 
charges for penalties of a town clerk.” 

And it has also been held that under like 


6 Howard v. McDonough, 77 N. Y. 592; Costello v. 
Crowell, 133 Mass. 352, 355; Abbott’s Trial Ev., p. 322, 
par. 388; Wernag v.C. & A. R. R. Co., (Kansas City 
Court of App.) 22 Cent. L. J. XX XV. Mo. Add., 20 Mo. 
App. 

7 Shiedley v. State, 23 Ohio St. 130. 

8 Bank of Tennessee v. Cowan, 7 Humph. (Teni.) 
70. ‘To require that a notary shall particularly recol- 
lect every specific case when he protests commercial 
paper and directs notice to the parties entitled thereto 
would be to defeat recovery to a great extent upon 
such instruments, for in the very nature of the thing 
it is impossible for a notary to retain such recollection 
when the amount of business done by him is exten- 
sive. It is sufficient in such cases, if the statement be 
contained in his notary book, and it was his habit to 
make such entries at the happening of the event in 
such case; his belief based upon such entry is good 
evidence and should be received.” See Bullard v. Wil- 
son, 5 Mart. (La.) (N. S.) 196; Mangham v.Hubbard§ 
B. and C. 16. 

9 Haige v. Newton, 1 Rep. Const. Court, 423. 

10 State v. Rawls, 2 Natt. & McCord (S. C.) 384; ap- 
proved in Halsey v. Sinsbaugh, 15 N. Y. 485, 487. 

ll Rogers v. Burton, Pick. 108, 118; Clark v. Voree, 
15 Wend. 193. 

12 Bank v. Boraef, 1 Rawle, 152. 

18 Corp. of Columbia v. Harrison,2 Rep. Const,Court, 
213. 
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circumstances a witness may refresh his 
memory from corporation books,“ or from 
lists made by another which were signed and 
sworn to by the witness.” . 

Dr. Wharton says that this is the prevail- 
ingrule: ‘“The fact that the witness has no 
independent recollection of the notes, does 
not exclude the testimony, as to the facts 
stated in the notes, when he states that it was 
his uniform and unvarying practice to make 
notes of the events of the character noted im- 
mediately after the occurrence of the events, 
and the memoranda are part of the notes in 
question. * * In such case it is, of course, 
necessary that the notes relied on should be 
produced in court.’’ 

(b.). Limitations on Rule.—This rule is 
strictly confined to cases where the ‘‘uniform 
and unvarying practice’’ is to note the fact 
immediately after the event.!” 

The memorandum must have been ‘‘pres- 
ently committed to writing’ by the witness,’® 
“while the occurrences mentioned in it were 
fresh in his recollection,’’ !® ‘‘written contem- 
poraneously with the transaction,”’ ™ or ‘‘near- 
ly so with the fact deposed to.’’ The fact 
that the memoranda are made in the regu- 
lar course of business is not alone sufficient, 


. unless contemporaneous with the transaction 


to which it relates.*1 Some cases restrict the 
rule to entries made in the regular course of 
business,” but others hold that it is applica- 
ble to every species of memoranda.” 

The rule also requires the memorandum to be 
an original entry and not a copy; ™ that it be 


14 Mattocks v. Lyman, 16 Vt. 113. 

15 Davis v. Field, 56 Vt. 426. 

461 Whart. on Ev. § 518 and Cases in N. 1. 

171 Whart. on Ev. § 518. 

18 Lord Holt in Lindwell v. Sandwell, Comb. 445; S. 
C. Holt. 295. 

19 Lord Ellenborough in Barrough v. Martin, 2 Camp. 
112. 

Ch. Justice Tinsdall in Stemkeller v. Newton, 9 
Car. & P. 313. 

21 Chaffee v. U. S. 18 Wall. 516; Ins. Co. v. Weide, 9 
Wall. 677; S. C. 14 Wall. 375; Nicholls v. Webb, 8 
Wheat. 326, 337. 

2 Bank v. Culver, 2 Hill, 531; Merrill v. Ithaca ete. 
R. R. Co. 16 Wend. (N. Y.) 586, 599; Davis v. Fieid, 56 
Vt. 429. 

233 Guy v. Mead, 22 N. Y. 465. See Russell v. Hudson 
R. R. Co. 17 N. Y. 184. 

% Cowen J, in Merrill v. The Ithaca Oswego R. R. 
Co. 16 Wend. 586, 599, atter a full examination of the 
English and American authorities gives the result that 





made by the witness himself,” or where it is 
made by another, that it be verified by the 
witness soon after it is made, and that he 
knows from his own personal knowledge of 
the transaction that the facts therein recorded 
are correct: at least it is believed that no 
case has extended it farther.* 

(c.) Greenleaf’s Rule.— Mr. Greenleaf 
states a rule which is not only in harmony 
with the view under consideration, but which 
seems to go farther. He says: ‘‘Where the 
writing in question neither is recognized by 
the witness, as one which he remembers to 
have before seen, nor awakens his memory to 
the recollection of anything contained in it; 
but, nevertheless, knowing the writing to be 
genuine, his mind is so convinced, that he is 
on that ground enabled to swear positively to 
the fact.’’*” This rule has not escaped se- 
vere criticism. It was strongly condemned 
by Chief Justice Whiteman, of Maine, in 
Bradley v. Davis.% All the cases cited by 
Mr. Greenleaf in support of it, were where 
the witness could recognize the genuineness 
of his own handwriting, although he was not 
able to recall ever having written it, or the 
purpose for which it was written. If this 
rule is meant to be confined to proving signa- 
tures in the attestation of instruments it is 
correct, but if applied to cases where the 
purpose is to refresh the memory of a witness 
as to facts contained in a written document, 
it cannot stand as sound law. 

4. Independent Recollection Necessary.— 


“original entries, attested by a man who makes them, 
may be read to the jury, though he remembers nothing 
of the facts they record,” Halsey v. Sinsebaugh, 15 N. 
Y. 487, approves this distinction also the case of, State 
v. Rawls, supra, and holds that Lawrence v. Barker, 5 
Wend. 301; Feeter v. Heath, 11 Wend. 485; Calvert v. 
Fitzgerald, 1 Litt. Sell. Cas. 388, and Jumta Bank v. 
Brown, 5 Searg. and R. 235,which announce a contrary 
rule, are bad law and quotes and follows the rule laid 
down in Cowen and Hill’s note to Phillips on Ev. (note 
528 to p. 290) “that an original memorandum made by 
the witness, presently after the facts noted in it trans- 
pired and proved by the same witness at the trial, may 
be read by him, and is evidence to the jury of the facts 
contained in the memorandum, although the witness 
may have totally forgotten such facts at the time of the 
trial.’ Guy v. Mead, 22N. Y. 465 approves these cases.., 
See also, Davis v. Field, 56 Vt. 429; Jones v. Stroud, 1 
E. C. L. R. 96; 2 Car. and P. 196: Fisher v. Kyle 
Mich. 455. 

25 See cases in last last note. 

% 1 Green. on Ev. § 437. 

27 1 Green. on Ev. § 437. 


28 26 Maine, 55. 
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The doctrine just stated and Illustrated is not 
supported by all cases. The rule that the 
evidence must be given of the fact wholly in- 
dependent of the memorandum, as above in- 
dicated, has been adopted by numerous deci- 
sions. Thus, it is said, in support of this 
principle, that if the witness has no recollec- 
tion of the transaction, separate and distinct, 
of the memorandum, or if, upon inspecting 
the paper his memory is not awakened to the 
fact, he will not be permitted to use it, al- 
though he may have perfect faith in its cor- 
rectness. In other words, it is contended 
that the paper must be used for the sole and 
distinct purpose of refreshing the memory, 
and not for the purpose of enabling the wit- 
ness to gain entirely new and original infor- 
mation from it ; * and whether a memorandum 
can be used for this purpose depends-upon 
whether the witness, after examining it, can 
state the fact from memory; that the wit- 
ness may inspect it provided after doing so 
_he distinctly recollects the facts to which it 
relates, independent of it.*1 He must swear 
to the fact from memory,” for it is his 
recollection, and not the memorandum, 
that is the evidence. Hence, if he can- 
not speak to the fact any farther than as find- 
ing it stated in the written entry, his testi- 
mony will amount to nothing. It is not 
enough for him to swear that he made the 
memorandum himself, which he believes to 
be true, and that he relies upon it without 
present recollection of the fact. ‘‘If, after 

29 Erie Preserving Co. v. Miller, 32 Conn. 444; S. C. 
52 Am. Rep. 607. 

30 Watts v. Sawyer, 55 N. H. 39. 

31 Feeter v. Heath, 11 Wend. (N. Y.) 477. This case 
is disapproved in Halsey v. Sinsebaugh, supra. 

Doe v. Perkins, 3 T. R. 409; S. C. 8 Durnf. & East. 
749; Tanner v. Taylor, cited in last case. In the first 
case it is said that if the witness cannot swear from 
memory after inspection, and knows no more than what 
he finds entered in the book or paper, the original must 
be produced. In this case the witness testified from 
extracts made by himself from the original books— 
some entries in which were made by the witness and 
some by another. The witness confessed upon cross- 
examination that he had no memory of his own of the 
specific facts contained in the entries; but that the 
evidence that he was giving was founded altogether 
upon the extracts. His testimony was rejected. It is 
claimed in Merrill v. Ithaca, supra, that the rule of 
these cases only relate to copies and not original, and 
hence the confusion results from a misapprehension 
of the cases. 

33 Henry v. Lee, 2 Chitty. 124; Hill v. State, 17 Wis. 
675. See Pinshower v. Hanks, 1 West. Coast Reptr. S. 


C. Nev. 369; S. C. 18 Nev. 99, 105. 
% Lawrence v. Barker, 5 Wend. 301, 305, relying on 








looking at the paper, the witness cannot 
speak from his recollection merely, his testi. 
mony, so far as he cannot speak from recol. 
laction, is inadmissible.’’™  ‘‘If the paper 
fails to revive and refresh his recollection, 
and thus constitute its present knowledge, he 
cannot testify.’’ * 

In one case a witness, to identify and dis. 
distinguish certain articles in a ship yard— 
which articles had been attached—selected 
them himself, but they were marked on the 
schedule by another person: at the trial he 
could not, after reading the schedule, dis- 
tinctly recollect from memory that the arti- 
cles were in the yard, but only by reference 
to the paper; his testimony was rejected.” 

This view has also been taken by the Su- 
preme Court of the United States in a very 
recent case. The memorandum in question 
had been made by the witness twenty months 
before its date. The witness testified that he 
had no present recollection of the transac- 
tion, or no remembrance of it otherwise than 
as stated in the paper, but that he knew 
it took place because he had so stated it in 
the memorandum, as it was his duty to do, 
and because his habit was never to sign a 
statement unless it was true, and that he was 
willing to positively swear that it was true. 
The trial court admitted the evidence, but on 
appeal the Supreme Court reversed this rul- 
ing.* 

Many other cases hold substantially the 
same rule.” 


Tanner vy. Taylor, and Doe v. Perkins, supra. This 
ease is disapproved in Halsey v. Sinsebaugh, supra. 
See Cameron v. Blackman, 39 Mich. 108, 109. ; 

% Harrison v. Middleton,11 Gratt. (Va.) 527, 543. “The 
doctrine established by the authorities seems to be that 
if the witness, after looking at the paper, to recall the 
facts, can speak from his own recollection of them, and 
not merely because they are stated or referred to in 
the paper, his evidence will be admissible, notwith- 
standing the manner in which his recollection was re- 
vived, and no matter when or by whom the paper was 
made, nor whether it be original or a copy, or an ex- 
tract, nor whether referred to by the witness in court 
or elsewhere.” Citing 4 Phil. on Ev. (Cowen v. Hill’s, 
notes,) part. 2 p. 734. 

36 Ackler v. Hickman, 63 Ala. 494, 498; S.C. 35 Am. 
Rep. 54. 

37 Glover v. Hunnewell, 6 Pick. 222, 224. See also 
Ludewig v.Lyon,8 Mo. App. 567; Berry v. Jourdan, ll 
Rich. (S. C.) 67, 78; Coffin v. Vincent, 12 Cush. 98, 101. 

383 Maxwell’s Exe. v. Wilkinson, 113 U. S. 656; S. C. 
5 S. C. Reptr. 691, 8, C. 29 Reporter, 577. 

39 Nolin v. Parmer, 21 Ala. 66, 70; Memphis etc. R. 
R. Co. v. Maples, 68 Ala. 601; See State v. Collins, 15 
S. C. 375; S. C. 40 Am. Rep. 697, for full discussion of 
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5. Summary of the Conflicting Views. — 
From this examination of the authorities it is 
geen that there are two distinct classes of 
eases on the question under consideration: 
1. Where the witness, by referring to the 
memorandum, has his memory quickened and 
refreshed thereby, so that he is enabled to 
swear to an actual recollection. All authori- 
ties concur that if the paper produces this 
effect, it may be used. 2. Where the wit- 
ness, after referring to the memorandum, 
undertakes to swear to the fact, yet not be- 
cause he remembered it, but because of his 
confidence in the correctness of the memo- 
randum. In both. cases the oath of the wit- 
ness is the primary substantive evidence re- 
lied upon; in the former, the oath being 
grounded on actual recollection, and in the 
latter, on the faith reposed in the verity of 
the memorandum, in which case, in order to 
judge of the credibility of the oath and of the 
reliance to be placed upon the testimony of 
the witness, all the well considered cases 
hold that the memorandum must be original 
and contemporary with the transaction, or 
nearly so, and must be produced in court. 
Although at one time limited to transactions in 
the regular course of business, it is now held, 
by afew cases, to apply to all kinds of me- 
moranda. The first class of cases permit the 
use of copies, also memoranda not made by 
the witness, (but within the limits above 
pointed out). While a few of the second 
class sanction the use of memoranda made by 
a third person, yet it is believed that the best 
considered cases hold that the paper must be 
in the witness’ own handwriting. 

6. Arguments in Favor of both Views.—As 
argument in favor of sustaining the principle 
of the second class of cases, it is urged that 
the adverse rule would serve, in many cases, 
to defeat the ends of justice, and particular- 
lyin cases where witnesses are called upon to 
testify to the language of parties, used upon 
occasions long previous, for the reason that 
itis well known that the efforts of memory 
are seldom equal to the task of recalling, af- 
ter any considerable lapse of time, even the 
exact substance of words and phrases; while 


tule; Murray v. Cunningham, 10 Neb. 167, 170; Web- 
sler v. Clark, 30 N. H. 245, 254; Marcly v. Schultz, 29 
N. Y. 346, 351,approved in McCormick v. Penn. Centr. 
R.R. 49 N. Y. 315. 





it would be comparatively easy at the time or 
immediately afterwards, to make an accurate 
record of their import; hence, to exclude 
such a record, when shown to have been hon- 
estly made, would be to reject the best and 
frequently the only means of arriving at the 
truth.” And it would seem that this reason- 
ing should apply with greater force respect- 
ing memoranda of dates, amounts, lists of 
articles, etc., made in the regular course of 
business, for the likelihood of their accuracy, 
is more obvious. The certainty of the con- 
tents being the truth, it is insisted that it is 
not important whether or not the witness can 
swear to the fact from memory, for the 
truthis not effected by that, either way.” 
Therefore, if the witness states that he 
knows the contents of the writing to be cor- 
rect, it is claimed that the ground upon which 
its use is sanctioned, is thereby established,” 
and the reasons of the contrary rule, which 
requires an independent recollection, are thus 
exploded.* 

The oath of the witness to the truth of the 
paper is indisputably the true principle, yet 
this admission does not necessarily concede 
that an independant recollection of the fact 
is not required. On the other hand, it would 
seem that the reason for insisting upon such 
recollection is, that the witness may be in a — 
position to swear to the truth of the fact; for 
it is difficult to understand how he can state 
absolutely, that he knows a writing to be 
genuine and wholly accurate, unless he has 
some remembrance—though it be very slight 
—of the facts to which it relates. He, of 
course, can be certain of his own handwriting 
and can swear to his own signature, but this 
alone does not warrant him in testifying to 
the correctness of the statements in the writ- 
ing. The rule which declares that it is not 
necessary that an attesting witness to an in- 
strument of writing should recollect the cir- 
cumstances attending the attestation,“ can- 
not be invoked to support this view, for that 


40 Halsey v. Sinsebaugh, 15 N. Y. 488. See also Ray- 
nor v. Norton, 31 Mich. 210, 212. 

41 Downer v. Rowell, 24 Vt. 343, 346. 

42 See Cowen and Hill’s notes to Phil. on Ev. § 528, 
p. 750. 

43 Downer v. Rowell, 24 Vt. 348, 346; Davis v. Field, 
56 Vt. 426. 

441 Wharton on Ev. § 739; Alvord v. Collins, 20 Pick. 
418; Burling v. Paterson, 9 C. and P. 570; 1 Greenl. 
on Ev. § 437. 
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rule proceeds upon a different principle. 
There the only fact to be established is the 
genuineness of the signature, and when the 
witness testifies to that, he is not required to 
give evidence as to the contents of the instru- 
ment. The supposed analogy of this rule to 
the one under consideration, has doubtless 
led to much confusion in the minds of 
judges and text writers, and has thus intro- 
duced discord in the decisions. Indeed, Mr. 
Greenleaf’s rule seems to be based upon this 
analogy, as a large number of his cited cases 
are of this character. 

Even though the witness states that it is his 
‘‘yniform and unvarying practice to make 
notes of the events, of the character noted, 
immediately after the occurence of the 
events,’’ this does not place him in a position 
to swear to their truth, when he confesses 
that he has not the slightest independent 
knowledge of them. He may believe they 
are true, have perfect faith in their accuracy, 
but this belief alone does not establish their 
truth. And if it be admitted that this ‘‘uni- 
form and unvarying practice’’ is sufficient to 
authorize the witness to swear to their truth, 
it is obvious that the rule must be confined to 
memoranda made in the ordinary course of 
business transactions. Ifthe principles upon 
which this practice is founded are prop- 
erly considered, the conclusion will be 
reached, that under no_ circumstances 
should a witness be permitted to give 
evidence of facts contained in a _ pa- 
per, unless there are grounds, apart from the 
contents of the paper itself, upon which he 
will be enabled to base his belief as to their 
truth and accuracy. This view does not as- 
sume that he shall remember the statements 
in the paper, indeed, he may not remember 
a single item, yet it does assume that he shall 
recollect something of the facts to which it 
relates. EvuGene McQuILun. 

St. Louis, Mo. 
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COMITY — ASSIGNMENT IN ANOTHER 
STATE—ATTACHMENT—WHEN LAWS OF 
ONE STATE WILL BE EXECUTED IN 
ANOTHER. 





. WEIDER v. MADDOX. 





Supreme Court of Texas, June 11, 1886. 

1. Comity.—The laws of one State will be enforced 
in another as to property within such latter State, un- 
less such enforcement contravenes the public policy, 
or some law, general or special, of that State. 


2. Voluntary Assignments.—Hence a voluntary as- 
signment made by a citizen of another State in accord. 
ance with the laws of that State conveying personalty, 
situated in this State, to a trustee for the benefit of as. 
signor’s creditors will be enforced in this State, al- 
though such assignment has not been recorded, nor 
has the trustee executed a bond in this State in ac- 
cordance with its laws: Semble, it would be otherwise 
if the assignment were not voluntary, but the effect 
of the operation of law, or otherwise compulsory. 


8. Effect upon Title.—Such an assignment so made 
in conformity with the laws of the assignor’s domicile 
passes to the assignee the title to personal property 
situated in this State, unless the operation of such as- 
signment is limited or controlled by some law of this 
State. 


4. Attachment.—Such an assignment so made in 
conformity with the laws of the assignor’s domicile is 
good as against an attachment levied after the assignee 
had taken possession: Semble, it would be equally 
good if the attachment had been levied before such 
possession had been taken,so that such levy was sub- 
sequent to the execution of the assignment, because it 
is the assignment which passes the title, not the de- 
livery. 


Hyde Jennings, Carter & Wynne, for appellants; 
Hogsett & Greene, for appellees. 

STAYTON, J., delivered the opinion of the court: 

On April 27, 1882, M. Spiro, who was an insol- 
vent person residing in the State of Missouri, in 
accordance with the laws of that State madea 
voluntary assignment of all his property for the 
benefit of his creditors, except such as by the 
laws of the State in which he resided, was ex- 
empted from forced sale. The assignment was 
such as, under the laws of this State regulating 
assignments by insolvent debtors, would be held 
valid if made by a person here resident, unless vi- 
tiated by the fact that the exempt property must 
be ascertained by the laws of State of Missouri. 
The assignment expressly covered a stock of 
goods situated in Fort Worth, Texas, at which 
place, as well as at the city of St. Louis in the 
State of Missouri, Spiro was doing a mercantile 
business at the time the assignment was made. 
The goods in Fort Worth were seized by the ap- 
pellee, Maddox, who was the sheriff of Tarrant 
county, on the next day after the assignment was 
made, under attachments issued in suits instituted 
against Spiro by some of his creditors. This ac- 
tion is brought by the assignee appointed by the 
deed of assignment, against Maddox and the 


sureties on his official bond as sheriff to recover 
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the value of the property. The laws of the State 
of Missouri regulating voluntary assignments by 
insolvent debtors for the benefit of their creditors 
‘is fully pleaded in the petition, and the assign- 
ment seems to have been made in conformity 
thereto. The petition alleges that the assignee 
qualified by giving bond and doing such things as 
were required by the laws of Missouri to authorize 
him to administer the estate, and that he had so 
qualified and was in possession of the goods, 
through agents, at the time the sheriff made the 
seizure. It is also alleged that the sheriff was 
notified of the right of the assignee at the time 
he made the seizure, and further that Spiro did 
not owe and was not indebted to any citizen of 
‘Texas. 

The defendants filed general demurrers to the 
plaintiff’s petition, which were sustained and the 
cause dismissed. The grounds, on which the 
court based its judgment, do not appear in the 
record, but the brief of counsel for appellees sub- 
mits propositions in support of the ruling, which 
we may regard asthe grounds upon which the 
court below acted. These propositions are as fol- 
lows: 

First. ‘‘An assignment to be valid in Texas must 
be filed and recorded as other instruments.”’ 

Second. ‘The assignee, before taking possession 
of the property, shall give bond payable to the 
State of Texas which shall be deposited with the 
county clerk.” 

Third. ‘The laws of a State have no force be- 
yond its territorial limits, and if permitted to op- 
erate in another State it is only when neither the 
State nor any citizen thereof would suffer an in- 
convenience from the application or enforcement 
of such law.’’ 

Fourth. ‘‘The rule that the law of the domicil 
of the person making the transfer of personal 
property will control, is subject to many excep- 
tions, and the law of the place where the property 
is situated will be looked to, and control when the 
ends of justice require it.”’ 

Fifth. ‘It would only be on a principal of com- 
ity that the courts in Texas would enforce an as- 
signment made in Missouri under the laws of said 
State, and not then when it would thereby preju- 
dice any citizen of this State.” 

Sixth, ‘‘An assignment of property for the ben- 
efit of creditors made under the insolvent debtor’s 
law of a particular State, which law also makes 
provision for the administration of the estate as- 
Signed according to its own law and in one of its 
own courts,and places the assignee under the 
control of said court, is inoperative to vest in the 
assignee the title to property situated beyond the 
limits of the State in whose courts said estate is to 
be administered. In such case the assignee is 
virtually a receiver, and cannot act beyond the 
jurisdiction of the court under the control of 
which he acts.”’ 

The assignment in question is what is properly 
termed a voluntary assignment. It was not made 





in obedience to a law which compelled the as- 
signor to make it, or which exacted from the cred- 
itor a surrender of any demand against the debtor 
in consequence of it, or as a condition to be al- 
lowed to take benefits under it. The right to 
make such assignments, if made bona Jide, is not 
derived from statutes, but existed at common law, 
and now, in most of the States of the Union, Yaws 
have been enacted to regulate, control and secure 
the faithful execution of the trust by the named 
assignee. The assignee acquired title and author- 
ity through the assignor whose act is in the nature 
of a contract, and the acceptance of it by the as- 
signee imposes upon him a relation of trust and 
confidence as to creditors and the assignor. Such 
assignments are termed voluntary assignments 
from the fact that they are the products of a will 
acting without legal compulsion, and to distin- 
guish them from such transfers as are made solely 
by operation of law, or by an assignor under legal 
compulsion. The one has effect as other con- 
tracts, while the other has effect solely by force of 
the law which makes or compels the assignor to 
make the assignment. The difference it is im- 
portant to observe when considering the effect to 
be given to an assignment ina State other than 
that in which it is made. If it be an assignment 
under a compulsory statute, it exists alone by 
force of the law which cannot operate extra-ter- 
ritorially. 

The law is compulsory if it required the assign- 
ment to be made even at the request of creditors, 
or if it provides for the discharge of the claims of 
creditors, without their consent, upon the volun- 
tary surrender by the debtor, under the terms of 
the law, of all his property for the benefit of cred- 
itors. State insolvent laws which compel the in- 
solvent debtor to surrender his property to an as- 
signee to be administered under the direction of a 
court for the benefit of creditors, and which com- 
pel the creditor to release the debtor on such full 
surrender, are instances of these classes. 

In America such assignments are held inopera- 
tive upon property, real or personal, not situated 
within the territory over which the laws that make 
or compel the debtor to make them, have domin- 
ion, as are discharges of the debtor attempted to 
be made under them, inoperative as to persons not 
resident of the State under whose laws they are 
made. Wharton on Conflict of Laws, 390, 390a; 
Story’s Conflict of Laws, 410-416;: Burrill on As- 
signments, 303; United States v. The Bank, 4 
Robertson, 414; Hutchinson v. Peshine, 16 N. J. 
Eq., 170; Feleh v. Bugbee, 48 Maine, 9; Walters 
v. Whillock, 9 Fla., 95; Ogden v. Saunders, 12 
Wheaton 213; Harrison v. Sterry, 5 Cranch, 302; 
Willets v. Waite, 25 N. Y., 583; Holmes v. Rem- 
sen, 20 Johns. 265; Abraham v. Plestero, 3 Wen- 
dells, 538; Dalton v. Currier, 40 N. H. 247; Saun- 
ders v. Williams, 5 M. H., 214; Black v. Williams, 
6 Pick., 285. 

It seems, however, to be everywhere admitted 
that a general voluntary assignment for the bene- 
fit of creditors, made by an insolvent debtor in 
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accordance with the laws of the place of his dom- 
icil, will pass all his personal property wherever 
situated, unless the operation of such assignments 
is limited or restrained by some law of the State 
in which the property is situated. Hawford v. 
Paine, 32 Vt., 442; The United States v. The Bank 
of the United States, 8 Robinson, 414; Rosenthal 
v. The Mastin Bank. 17 Blatchford, 323; Law v. 
Mills, 18 Pa. St., 185; Whipple v. Thayer, 16 
Pick., 25; Black v. Zacharie, 3 Howard, 514; 
Green v. Van Bushkirk, 7 Wall., 150; Story’s Con- 
flict of Laws, 383-390, 410-416; Burrill on Assign- 
ments, 301, 302, 306, 307; Walters v.. Whitlock, 9 
Fla., 86; Holmes v. Remsen, 20 Johns. 265; Saun- 
ders v. Williams, 5 N. H., 214. 


That a voluntary conveyance of personal prop- 
erty made in accordance with the law of the dom- 
icil of the assignor is valid elsewhere is the gen- 
eral rule, cannot be denied, and when it isclaimed 
not to be so in a given case, the law of the situs 
must be looked to; for it is the right of every 
sovereignty to determine what shall be requisite 
to the transfer of the property, real or personal, 
situated within its territory, and what remedial 
rights in reference to it shall exist. The laws of a 
State which will control such questions are ordi- 
narily those made for the government of its own 
citizens in making contracts and asserting rights. 

This is well illustrated in cases in which a con- 
trolling effect was given to the law of the place 
where the property was situated. The following 
are cases of that character: Green v. Van Buskirk, 
5 Wall., 307; S. C., 7 Wall., 141 Guillander v. 
Howell, 35 N. Y., 657; Oliver v. Towns, 2 Mar- 
tin, (U. 8.) 93; Rice & Danbaum v. Curtis, 32 Vt. 
460. 


There are expressions to be found in many opin- 
ions from which the inference may be drawn that 
effect is to be given tosuch voluntary assignments 
by courts in States other than that in which they are 
made, only as a matter of comity; that it rests in 
the discretion of such courts to give or deny effect 
to such assignments as they may or not appear 
injurious to the rights of citizens of the State whose 
laws the court administers, and within whose lim- 
its the property may be situated. This seems to 
us to confer upon courts a power too little restric- 
ted, undefined and unlimited to be tolerated in 
any country governed by laws. What upon such 
a matter is to be deemed injurious to the rights of 
citizens of the State in which the property is situ- 
ated should be the subject of legislation, and not 
of judicial discretion. Story’s Conflict, 390; Guil- 
lander v. Howell, 35 N. Y., 659. 

That the assignment was made in the State of 
Missouri is a matter of no importance, as its val- 
idity does not depend upon any locallaw of that 
State, but is based upon the common law right of 
an insolvent debtor to make an assignment of all 
his property subject to the payment of his debts, 
for the benefit of his creditors. It is not denied 
that the assignment is valid in the State of Mis- 
souri, and its form and manner are such as to 








make it valid here even under statutes in this 
State regulating such assignments, unless invali- 
dated by the fact that it makes the kind of prop. 
erty and its value which is reserved from the opér. 
ation of the deed, to depend upon the laws of 
Missouri regulating exemptions. The laws of this 
State provide that an assignment of this character 


shall ‘‘provide for a distribution of all his (the' 


assignor’s) real and personal estate other than 
that which is exempted from execution,” but it 
does not provide thet the measure of the exemp- 
tion shall be furnished by the laws of this State, 
The same general policy of permitting insolvent 
debtors who make such assignments, to except 
from their operation such property as is exempted 
from execution, prevails in this State and in the 
State of Missouri. 

It cannot be said that the reservation made in 
the deed of assignment under consideration, is in 
violation of the laws of this State, nor that it could 
prejudice the right of any citizen of this State 
who may be a creditor. Such a reservation would 
neither enlarge nor diminish the general fund to 
which creditors might resort through the ordinary 
process of the law, to collect their debts, and were 
those creditors here, they would have no superior 
right to be paid out of the proceeds of the prop- 
erty here situated had there been no assignment 
made, unless they had acquired liens. All cred- 
itors, wherever resident, have equal rights in this 
respect. 

Exemption laws have application to persons 
resident of the State in which they exist; and 
when an assignment conveys property in that and 
another State, it would seem that the exemption 
should be measured by the law of the domicil. If 
this were a compulsory assignment dependent up- 
on a statute of the State of Missouri, it is evident 
that the courts of this State would not give effect 
to the law of Missouri regulating exemptions. 
Bryant v. Young, 21 Ala. 264; Newell v. Hayden, 
8 Clark, (Iowa) 143; Helfernstion v. Cave, 3 Clark, 
(Iowa) 289. 

Whether a deed of assignment made in another 
State by a person there domiciled, is sufficient to 
pass title to property here situated, must be de- 
termined by the same rules which relate to instru- 
ments transferring property for other purposes. 
If the instrument be such, in form and manner of 
execution, as is required by the law of this State to 
pass title thereon, the title to property here situ- 
ated must be held to pass to the assignee by it in 
the absence of some law in force here prohibiting 
such transfers. When an assignee accepts the 
trust created by such an instrument, the title to 
the property passes to him for the purposes of the 
trust—he becomes liable for it whether he has 
complied with the requirements of the laws of this 
State made to secure the due execution of the 
trust or not, and for an invasion of his right to the 
possession, he may have his action. This right is 
generally conceded to the person who has title. 

The recording of the deed of assignment is re- 
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quired by the laws of this State for the purpose of 
giving notice to all persons of its existence, but 
there is no intimation in the statute that without 
such record the assignment, if made in this State, 
would be void. 

An assignee is also required by the laws of the 
State to give a bond, but it has never been held 
that the giving of such a bond is necessary to the 
validity of the assignment. So far as we are ad- 
vised, it has been very generally held in cases of 
voluntary assignments made by non-resident 
debtors, embracing property in a State or States 
other than that of the domicil, that the assignment 
will be deemed valid if it be sufficient under the 
law of the domicil, and under the law of the coun- 
try in which the property is situated, to pass title, 
notwithstanding the law of the situs, intended to 
regulate the due administration of trust property, 
be not not complied with; that such laws are only 
intended to affect, and do only affect, assignments 
made by persons residents of the State in which 
they exist. Hanford v. Paine, 32 Vt. 443; Ocker- 
man vs (Cross, 52 N. Y. 32; Chaffe v. National 
Bank, 71 Me. 524. 

The fact that the assignee is required by the 
laws of the State of Missouri to administer the 
estate in his hands under the direction of a court 
of that State, can have no bearing upon the ques- 
tion of the validity of the assignment. 

As delivery is not necessary in this State to 
the transmission of title to personal property, we 
have not deemed it necessary to consider the right 
of the assignee growing out of the possession he is 
alleged to have had at the time the goods were 
seized, nor have we deemed it necessary in this 
opinion to consider the averment that the assignor 
was not indebted to any citizen of Texas; for if it 
should appear that he was so indebted, it would 
not change the result in the absence of some law 
of this State prohibiting the voluntary assignment 
of personal property here situated, by its owner 
resident elsewhere. 

It is also unnecessary to consider what remedies 
creditors might have in this State to enforce the 
due execution of the trust in so far as it affects 
property here. 

From the averments of the petition we are of 
the opinion that the property was not subject to 
the attachments levied upon it, and that the court 
below erred in sustaining the demurrer to the pe- 
tition, and for this reason the judgment will be 
reversed, and the cause remanded. 

Robertson, J., did not sit in this case. 





COMITY — VOLUNTARY ASSIGNMMENT — 
ATTACHMENT—PARTNERSHIP —EXECU- 
TION OF LAWS OF ANOTHER STATE. 





FAULKNER v."HYMEN, MYERS, CLAIMANT. 





Supreme Judicial Court of Massachusetts. 


1. Comity between different States does not require 





a law of one State to be executed in another, when it 
would be against the public policy of the latter State 
or would be injurious to the best interests of its citi- 
zens. 


2. Voluntary assignments in trust for creditors, the 
only consideration of which is the acceptance of the 
trust by the assignee, are invalid against attachments, 
except so far as assented to by creditors. 


3. Such assent is not to be presumed, but must be 
shown by some affirmative act. 


4. A voluntary assignment made in New York and 
valid there, is not valid in this State against an attach- 
ment, if such assignment is one which, if made be- 
tween citizens of this State, would be inoperative for 
want of compliance with legal requisitions. 


5. Where a partnership, having its usual and prin- 
cipal place of business in Boston and principally com- 
posed of citizens of this State, is the attaching credi- 
tor, the fact that some of its members are citizens of 
New York and that it has a place of business in that 
State, where the indebtedness was contracted, do not 
render such an assignment made in New York valid 
here, as against the attachment sued out here by the 
partnership. 


Appeal from a judgment of the Superior Court 
of Suffolk County for plaintiffs, in an action of 
attachment. Aflirmed. 

In the Superior Court, plaintiffs demurred to the 
claimant’s statement of his claim to the funds in 
the hands of a trustee. The demurrer was sus- 
tained and judgment ordered for plaintiffs as 
against claimant. The trustees were charged, and 
defendant defaulted, and judgment was entered 
on the default. The claimant appealed. 

The facts are stated in the opinion. 

DEVENS, J., delivered the opinion of the court: 

The plaintiffs, on December 24, attached as 
property of the principal defendants certain debts 
due to them from the persons in this common- 
wealth named in the writ as trustees. Prior to 
this attachment, which was on December 20, 1884, 
the defendants had assigned to the claimant all 
the property of their co-partnership, by a general 
description thereof, which would include these 
claims, in trust to pay certain preferred debts in 
full, and afterwards to pay their remaining debts 
proportionally to their respective amounts, so far 
as the residue should suffice for that purpose. The 
assignment was made in the City of New York, 
by the defendants, who were residents and car- 
ried on business there, to the claimant, also a res- 
ident there. 

By the admission of the demurrer it is conceded 
that it was recorded there on December 22, 1884, 
and is in all respects valid by the laws of the State 
of New York. 

It is to be observed that this assignment was not 
executed or assented to by any of the creditors 
named therein, or by other creditors of the de- 
fendants for whose benefit it purports to have been 
executed. It is the contention of the claimant 
that even if the plaintiffs could be deemed a Mas- 
sachusetts partnership doing business solely in 
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‘this commonwealth, the assignment would be val- 
id against them. The law of any State has no 
force or effect, proprio vigore, beyond its territo- 

‘rial limits. Whatever extra-territorial vitality it 
may have, is owing to the comity which should 
prevail between different States or nations. That 
comity does not require that it should be executed 
elsewhere when it would be against the public 
policy of the State where the remedy is sought, or 
would be injurious to the best interests of its cit- 
izens. It certainly would be unjust to creditors, 
‘residents of this State, if they were to be deprived 
‘of the benefit of an attachment they had lawfully 
ade, or other lien they had lawfully acquired on 
‘the property of their debtors here situate, by an 

_assignment which, if made here between citizens, 
would be inoperative for want of compliance with 

legal requisitions, even if such assignment was 

valid in the State where it was made, and sufficient 

,to transfer property under its control. Gueen v. 

an Buskirk, 5 Wall. 308 [72 U.S. bk. 18, L. ed. 

699]; s.c.,7 Wall. 140 [74 U. S. bk. 19, L. ed. 
109]; Cunningham v. Butler [post]; Dehon v. 

‘Foster, 4 Allen, 545. 


_ It has repeatedly been held in this Common- 
wealth and by a long series of decisions, that vol- 
‘untary assignments in trust for the benefit of ered- 
itors, the only consideration of which is the ac- 
“ceptance of the trust by the assignee, are invalid 
‘against attachments, except so far as assented to 
‘by creditors; in which case, being good at com- 
mon law, they will protect the property from at- 
tachment to the extent of the amount due the 
creditors thus assenting. This for the reason that 
there is no adequate consideration, unless with the 
assent of creditors, without which no insolvent 
debtor should be allowed to so dispose of his 
property as to place it beyond their reach. 

It has further been held that such assent is not 
to be presumed, but must be shown by some af- 
firmative act, such as presenting claims, accepting 
a dividend, or distinctly becoming a party to the 
written assignment. Swan v. Crafts, 124 Mass. 
453; Pierce v. O’Brien, 129 Mass. 314. 

The rule in Massachusetts on this subject ap- 
pears to us to rest upon a sound reason. The 
earliest case on the matter is that of Widgery v. 
Haskell; 5 Mass. 145. 

That has been repeatedly affirmed, and we see 

no redson for changing it, in view of decisions 
made elsewhere, as we are urged to do by the 
claimant. 
_ But if the assignment made in New York would 
be inoperative against the plaintiffs if they were 
residents of Massachusetts, it is urged that they 
must be dealt with as if they were all residents of 
New York. By the writ it appears that, of the 
nominal plaintiffs, four are citizens of Massachu- 
setts, two of New Jersey, and one of New York, 
having their usual place of business in Boston. 

The claimant alleges that ‘‘several’’ of the part- 
hers are residents of New York, but does not deny 
that several are citizens and residents of Massa- 





————— 


chusetts. Nordo his allegations deny that the 
usual place of business of the plaintiffs is in Bog. 
ton, although it asserts that they have a place of 
business in New York, where the indebtednegs 
was contracted. 

A partnership is not a legal entity, having, ag 
such, a domicil, although for purposes of taxation 
and for other purposes it may be treated by stat- 
ute as having a locality. Ricker v. Am. Loan Oo,, 
140 Mass. 346 [1 New Eng. Rep. 733]. 

Nor does the allegation of the claimant under. 
take to establish its situs in New York. The alle. 
gation that the firm has a place of business in 
New York is entirely consistent with its having its 
principal place of business in Boston. The right 
of the plaintiffs to recover cannot be defeated up- 
on the ground that their firm, as such, is tobe 
treated asif it had solely a residence in New 
York. It must be determined what the rights of 
the plaintiffs are, in view of the fact some of them 
are citizens of New York and others of Massachu- 
setts and New Jersey. If some of the plaintiffs 
would be precluded from holding the assigned 
property by attachment as against the assignment, 
it is urged that all are necessarily so. If a suit 
were brought by New York plaintiffs alone, it may 
be that they could nvt be heard to deny the valid- 
ity of the assignment, because as citizens of that 
State they would be bound by its laws, even here. 
May v. Wannemacher, 111 Mass. 202. 

If brought by Massachusetts creditors alone, it 
is equally true, as the assignment is not valid by 
the law of this Commonwealth, that the attach- 
ment would prevail. All the parties are neces- 
sarily compelled to join in the action, and the 
New York plaintiffs are under no disability to sue 
here. The principle of comity cannot require us 
to enforce a foreign law, differing from our own, 
against the just rights of our own citizens and to 
their prejudice, because, if we fail so to do, the 
residents of another State would incidentally ob- 
tain a benefit which they could not otherwise. It 
cannot be required of us to deny our own citizens 
their lawful rights for the sake of denying to res- 
idents of New York that which we could not ac- 
cord them only by reason of our respect to the 
legislation of another State of which they are re- 
sidents, if they had brought suit alone. Consider- 
ing the fact that the other plaintiffs are residents 
of Massachusetts, the fact that some are residents 
of New York, places us under no duty to enforce 
the New York law on the subject of assignments. 

The view we have taken of the case renders it 
unnecessary to determine whether the right of 
the actual plaintiff in interest, is in any respect 
superior to that of the nominal plaintiffs. 

Judgment for plaintiff affirmed, charging trus- 
tees. 
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RAILROAD— NEGLIGENCE — NON-IT.IABIL- 
ITY OF RAILROAD COMPANY FOR NEG- 
LIGENCE OF AN INDEPENDENT CON- 
TRACTOR FOR CONSTRUCTION. 





HITTE v. REPUBLICAN VAL. R. CO. 


Supreme Court of Nebraska, May 26, 1886. 


Railroad — Negligence — Injuries by Construction 
Contractor—Running Trains.—When a railroad cor- 
poration enters into an agreement with a contractor to 
build a portion of its railroad, the locomotives, cars, 
ete., used in such construction, and run exclusively 
under the direction and control of the contractor until 
the road is completed and turned over to the corpora- 
tion, the railroad company will not be liable for dam- 
ages occasioned by the negligence of the persons run- 
ning such locomotives and cars. 


Error from Nemaha county. 

Stevenson and Murfin, for plaintiff. Marquette 
& Deweese, for defendant. 

Cobb, J., delivered the opinion of the court. 

This action was brought in the district court of 
Nemaha county, by the plaintiff in error against 
the defendant in error, for damages alleged to 
have accrued to the plaintiff in error, as adminis- 
trator, for the negligence of the servants and em- 
ployes of the defendant railroad company, by 
means of which the intestate of plaintiff in error 
was run over and killed by the cars of the defend- 
ant. There was a trial to a jury, which, by dir- 
ection of the court, found a verdict for the de- 
fendant. 

There is but one question presented by the rec- 
ord in this case, to which it is deemed necessary 
to direct our attention, and that is whether, under 
the law, and the facts as shown by the evidence 
preserved in the bill of exceptions, the defendant 
was responsible for the manner of running and 
operating the train at the time and place of the 
accident. It appears from the testimony of plaint- 
iff’s witnesses that the railroad was being built; 
that the plaintiff’s intestate was run over and killed, 
orrather, in the language of the witness C. C. 
Donald, ‘‘while they were laying the iron or sur- 
facing.’’ This witness, as well as others, speaks 
of the train, by which Hitte was killed, as a con- 
struction train. I assume it, then, to have been 
clearly proved by the plaintiff's own witnesses, 
that the road was being constructed, and had not 
been finished or opened for business or traffic at 
the time of the injury. From the evidence of the 
defendant it appears that part of its road, lying 
between Nemaha City and Tecumseh, was built by 
John Fitzgerald under contract with the defendant 
company; that the said road was unfinished, and 
being constructed, at the time of the said injury; 
that the engine and cars by which said injury was 
inflicted were in the care and custody of, and were 
being run, operated, and managed by, the servants 
and hired men of the said John Fitzgerald, and 
not of the defendant. The following clauses of 





the contract between defendant and the said John 
Fitzgerald are deemed material as showing the 
contractual relations between said company and 
said contractor, in reference to the responsible use 
of the engine and cars through which the injury 
in question occurred : 


“This indenture and agreement made this first 
day of October, 1880, by and between the Repub- 
lican Valley Railroad Company, party of the first 
part, and John Fitzgerald, party of the second 
part, witnesseth, that the party of the second part, 
in consideration of the covenants, promises, and 
agreements of and in behaif of the party of the 
first part, will, and hereby does agree, covenant, 
and promise, to and with said party of the first 
part, to construct—that is, to grade, bridge, and 
lay track over—that part of the Republican Valley 
Railroad as now located, from a part on the Ne- 
braska Railway at our near Nemaha, in Nemaha 
county, Nebraska, to a point in the north-west 
quarter of section 59, 15 N. R. 14; and, provided 
said party shall desire it, from the latter point, on 
a line hereafter to be decided upon, to a point on 
the Atchinson & Nebraska Railway, at or near 
Tecumseh, a distance of 33 miles. * * * All 
work must be done in strict accordance with the 
specifications hereto attached, which specifica- 
tions are a part of this contract, and under the 
directions and to the satisfaction of the engineer 
in charge of said railroad to be constructed, whose 
orders in all matters relating to this contract the 
second party agrees implicity to obey. * * * 
The party of the first part agrees to furnish the 
necessary cars. * * * The party of the first 
part agrees to attend to the usual and common re- 
pairs of engine and cars necessary during their - 
usage by the party of the second part, but party of 
the second part will be held responsible for any 
damages or breakage done to said trains through 
neglect or disobediance of established rules, by 
itself, agents or employes, or through defects in 
the road while constructing the same. * * *” 


The greater part of the brief of plaintiff in er- 
ror is devoted to a discussion of alleged errors on 
the part of the court in refusing to instruct the 
jury upon the question of negligence, in its sev- 
eral respects and bearings, as applicable to the 
defendant, and of contributory negligence, as ap- 
plicable to the plaintiff’s decedent. I do not feel 
called upon to express any opinion as to whether 
there was any evidence of negligence in the run- 
ning and management of the construction train 
which caused the injury, as the case turns upon 
the question of the responsibility of the defendant 
for the running and management of said train at 
the time of the injury. 


The case of Hughes v. R. Co., 39 Ohio St. 461, 
cited from 15 Am. & Eng. R. Cas. 100, was brought 
by Hughes against the railway company ‘‘for that, 
in constructing its railroad through her lands, the 
defendant had wrongfully piled large quantities of 
waste dirt upon her arable lands, not embraced 
within the right of way, to her damage,” etc. 
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An issue of fact having been joined, a jury was 
impaneled, and the plaintiff offered testimony. 
After the plaintiff closed her testimony, the court, 
on motion of defendant, directed the jury to re- 
turn a verdict for the defendant, which was done 
accordingly. The judgment on this verdict was 
affirmed in the Supreme Court. It appears from 
the report of the case, that the work of building 
this road was done by contractors, under a con- 
tract with the railroad company, containing pro- 
visions substantially the same as those herein 
quoted from the contract’ between the defendant 
company and the contractor Fitzgerald. In the 
opinion the court say: ‘*The work of constructing 
a railroad is not corporate work, unless it be done 
by a corporation through its agents and seryants; 
and a person may contract with a railroad com- 
pany to construct its road, without becoming its 
agent or servant. This proposition, therefore, re- 
solves itself into a single question: May a railroad 
corporation, having power to contract as fully as 
a natural person in relation to its corporate busi- 
ness, enter into a contract with another person for 
the construction of its road, without retaining 
control over the mode and manner of doing the 
work? We can see no reason to doubt it. Of 
course, any condition imposed upon the right to 
constrnct its road must be performed, and the 
company cannot shift its responsibility for the 
performance. But thisis no new principle, nor 
one applicable to railroad corperations alone. 
Where a right is possessed by a natural person, 
and a duty is attached to the exercise of the right, 
such duty must be performed. Such natural per- 
son cannot relieve himself from liability through 
the intervention of an independant contractor. 
On the other-hand, where the law exempts a nat- 
ural persun, as employer, from liability for the 
wrongful act of his contractor, it will also exempt 
a corporation, as employer, from liability for the 
wrongful act of its contractor.”’ To the same pur- 
port are the cases of Hunt v. Pennsylvania R. Co., 
51 Pa. St. 475, and McCafferty v. Spuyten Duyvil 
R. Co., 61 N. Y. 178, cases cited by counsel for 
defendant. 


In the case at bar, Fitzgeral was clearly an inde- 
pendent contractor. He had the use of the en- 
gine and cars of the defendant as a part of the 
consideration for the work performed by him; 
and if the engineer and fireman of the train which 
did the damage were borne on the pay-rolls of 
the defendant while working on the contract, as 
claimed by counsel for plaintiff, which does not 
fully appear from the evidence, doubtless their 
compensation was fully accounted for by the con- 
tractor to the company. 1 conclude, therefore, 
that the train, consisting of an engine, tender, and 
one or two flat cars, which struck and killed 
plaintiff’s decedent, was tot being run by, nor un- 
der the control or management of, the defendant 
company; and that the defendant is not bound to 
respond to any damage, if any, suffered through, 
or by reason of the negligence of the engineer, 











conductor, or other person in charge of the said 
train. 

The plaintiff contends that the court erred in 
in admitting the contract between defendant and 
Fitzgerald to be read in evidence—First, because 
said contract was not proven: and, secondly, be- 
cause it was immaterial, irrelevant, and incompe- 
tent. 

As to the first ground of objection, it will be 
seen, by reference to the bill of exceptions, that 
the execution of the contract by Fitzgerald on his 
part, was fully proven by the testimony of the 
witness Deweese; and the defendant, having 
acted under the contract, and claimed the benefit 
of its provisions, would be estopped to deny any 
of its obligations; and even as against a stranger, 
I think it may introduce the contract as the best 
evidence of the terms and relations which, at the 
time of the occurrence upon which the action was 
based, existed between defendant and contractor. 

As to the second ground, we have seen that the 
contract or contractual relation between the de- 
fendant and the contractor was not only material 
and relevant, but that, even admitting for the sake 
of argument that the plaintiff's decedent was 
killed through the negligent management of the 
train in question, in our opinion, the question of 
the liability of the defendant therefor would turn 
upon the said work being done by the defendant 
through his servants and employees, or by an in- 
dependant contractor. The contract upon which 
the road was built and paid for, then, was neither 
immaterial nor irrelevant. 

The judgment of the district court is affirmed. 


Nore.—The liability of a railroad company for in- 
juries to persons or property, sustained in the con- 
struction of its road by reason of the negligence of 
employees, can arise only where the relation of mas- 
ter and servant exists between the company and the 
employee.! 

It has been said that “The test which determines 
whether the relation is that of master and servant, or 
of contractor and contractee, is whether the employer 


retain the power of selecting, directing and discharg- - 


ing the workmen, the retention of which power makes 
him responsible as a master and the surrender of 
which relieves him of liability as such.”2 But “The 
true test by which to determine whether one who ren- 
ders service for another does so as a contractor or not, 
is to ascertain whether he renders the service in the 
course of an independent occupation, in which he re- 
presents the will of his employer only as to the result 
of the work, and not as to the means by which it is 
accomplished.” 2 

A provision that the work shall be under the gen- 
eral supervision of an engineer or architect furnished 
by the employer,‘ or the retention of power to dis- 


1 Sec. 284, Woods’ Ry. Law, note. 

2 Pierce on Railroads, 286, citing, Brackett v. Lubke, 4 
Allen, 138; Forsyth v. Hooper, 11 Allen, 419. 

8 Cunningham v.I. k. Co., 51 Tex. 503; Barry v. St. 
Louis, 17 Mo. 121; Eaton v. E. & N. R.Co., 59 Me. 520; 
Pack v. N. Y.,8 N. Y. 222; Kelley v.N. Y.,11 N. Y. 482; 
Gourdier v. Cormack, 2 E. D. Smith, 254; Callahan v. 
B. & M. R. Co., 23 lowa, 562. 


4 Kelly v. Mayor, 11 N. Y. 432; Robinson v. Webb, ll 
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charge incompetent workmen,’ or to terminate the 
contract if the work is unsatisfactory,® or the right to 
detain 2 sum of money to indemnify the employer 
against the negligent acts of the contractor or his em- 
ployes,’ does not make the relation that of master and 
servant. 

The railroad company is responsible for the negli- 
gence of employees, where it retains immediate super- 
intendence and control over the details of the work, 
though as between the parties the relation of con- 
tractor and contractee may be said to exist; § or where 
it authorizes an unlawful act or nuisance;® or the in- 
jury is a necessary result of the work contracted to be 
done;!® or whele it employs an incompetent con- 
tractor.”? 

A positive obligation imposed by law upon the 
railroad company can not be shifted upon a con- 
tractor.2 The duty to fence its tracks is of this na- 
ture.18 : 

Where a boy received injuries from the negligent 
construction of a turn-table, the road being yet in the 
hands of contractors to build the same, and being op- 
erated by them for general traffic purposes without 
authority, it was held that the railroad was not liable 
for damages.14 

Where an unaccepted road is operated by con- 
tractors in carrying passengers, the contractors only 
are liablefor any injuries such passengers may re- 
ceive.5 And where an employee of a contractor to 
build an embankment in injured in such work, the 
contractor, and not the railroad company is responsi- 
ble for negligence causing the injury, though the 
track, cars and motive power are furnished by the 
company.16 


Bush 464; Steel v. S. E. R. Co., 16C. B. 550; Painter v. 
Mayor, 46 Pa. St. 213. 

5Cuffv. N. & N. Y. R. Co.,35 N. J. L. 17; Robinson v. 
Webb, 11 Bush. 464; Reedie v. L. & N. W. R. Co.,4 Exch. 
24; Hobbitt v. L. & N. W. R. Co., Id. 254. 

6 Wray v. Evans, 80 Pa. St. 102; Schular v. H. R. R. Co., 
38 Barb. 653. 

7 Blake v. Ferris, 5 N. Y. 48; Tibbets v. K. & L. R. Co., 
62 Me.-437; St. P. W. Co. v. Ware, 16 Wall. 566. 

8R. R. Co. v. Hanning, 15 Wall. 649; L. S. I. Co. v. 
Erickson, 39 Mich. 492; Camp v. Churchwardens,7 La. 
Ann. 321; Cincinnati v. Stone, 5 Ohio St. #8. 

9P. W. & B. R. Co. v. P. & H. S. T. Co., 23 How. (U. 8.) 
209; Robinson v. Webb, 11 Bush, 464; Eaton v. E. & N. A. 
Ry. Co., 59 Me. 520; Cuff v. N. & N. Y. R. Co.,35 N. J. L. 
17; Congreve v. Morgan, 5 Duer, 495; Diggert v. Schenck, 
23 Wend. 446; Vanderpool v. Husson, 28 Barb. 196; Nor- 
ton v. Wiswall, 26 Barb. 618; King v. N. Y. C. & H. R. Co., 
66N. Y. 181; Storrs v. Utica, 17 N. Y. 104; Clark v. Fry, 8 
Ohio St. 358; Ellis v. S.G. C. Co , 22 Eng. L. & E. Rep. 198; 
Chambers v. C. L. I. & T. Co., 1 Disney \O.), 327. 

10 Robbins v. Chicago, 2 Black, 418; Water Co. v. Ware, 
16 Wall. 566; Matheny v. Wolffs, 2 Duv. (Ky.) 137; Me- 
Cafferty v.S. D. & P. M. R. Co., 61 N. Y. 178; Carmanv. 
S.a&I. Ry. Co.,4 Ohio St. 399; Hale v.S. E. Ry. Co.,6 
H. & N. 488; Lockwood v. Mayor, 2 Hilt. 66. 

Cuff v. N.&N Y.R. Co.,35 N. J. L. 17; Robinson v. 
Webb, 11 Bush. 480. 

12 Veazie v. P. R. Co., 49 Me. 119; Hilliard v. Richard - 
son, 3 Gray, 349. 

BC. St. P. & F. R. Co. v. McCarthy, 20 Ill. 385; I. C. R. 
Co. v. Finnegan, 21 Ill. 646; R. R. 1. & St. L. R. Co. v. Hef- 
lin, 65 Il. 366; H. & G. N. R.Co. v. Meador, 50 Tex. 77; 
Gardner v. Smith, 7 Mich. 409; B. C. & E. S.R. Co. v. Aus- 
tin, 21 Mich. 390; Nelsonv. V. & C. R. Co.,26 Vt. 717; 
Clement v. Canfield, 28 Vt. 302. But see Clark v. H. & 
St. J. R. Co., 36 Mo. 202. 

14 K, ©. Ry. Co. v. Fitzsimmons, 18 Kas. 34. 

1 U. P.R. R. Co. v. Hause, 1 Wy. 27; Cunningham v. I. 
R. R. Co., 51 Tex. 503; Meyer v. M. P. R. Co., 2 Neb. 320. 

16 C, Ry. & Bk. Co. v. Grant, 46 Ga. 417; Felton v. Deall, 
32 Vt. 365. 





But in Illinois a railroad company was held liable 
for damages to lands trespassed upon by the e.u; loyees 
of an independent contractor, constructing the road; 17 
and in another case it was intimated that the rail- 
road company would be responsible for the killing of 
stock by a construction train operated by sucha con- 
tractor.18 

The distinction between the liabilities of owners of 
real and personal property for the wrongful acts of 
contractors and their servants, if such ever exis:ed, 
has been generally overruled. 


17C. & St. L. R. Co. v. Woolsey, 8 Ill. 370. See also 
Lowell v. B. & L. R. R. Co., 23 Pick. 24. 

18 West v. St. L. V. & T. R. Co., 63 Lil. 545. 

19 Pack v. Mayor, 8 N. Y., 222; Kelly v. Mayor, 11 N. Y. 
432; Blake v. Ferris, 5 N. Y. 48; McCafferty v. 8. D. & P. 
M. R. Co., 61 N. Y. 178; Robinson v. Webb, 11 Bush. 464; 
heedie v. L.& N. W. Ry. Co., 4 Exch. 244; Hobbitt v. 
Same, Id. 254. 
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1. CORPORATION.—Master and Servant—Agency— 
A road master of arailroad company, or a con- 
ductor on a train, are not so far agents of the rail- 
road company as to be legally authorized to em- 
ploy physicians or surgeons to attend upon an em- 
ployee who is injured by the cars of the company, 
unless they are specifically charged with that duty. 
The conductor’s direction to the physician or sur- 
geon to extend such medical aid, or his promise 
that the same when rendered shall be paid for by 
the company, do not render such company liable 
for the same, unless there is proof that he is au- 
thorized so todo. A contract bya road master, 
conductor or other agent without authority, may 
be ratified by the corporation, and so become bind- 
ing uponit. The action of the General Manager 
may, by his ratification of such a contract made 
by a subordinate agent, render the corporation li- 
able thereon. Peninsular etc. Co. v. Gary, 8. C. 
Fla., June Term, 1886. 


2. CRIMINAL Law.—Burglary in Dwelling-house— 
What Constitutes § 1309 R. 8S. 1879.—Stealing 
a keg of beer from an ice-house or beer cellar 
which formed the basement ofa building above, 
but without any internal communication between 
such basement and the building above, where it 
appears that there was but one way of ingress and 
egress from such ice house or basement and that, 
by way of a door up the outside, and further that 
the occupants in the building above neither owned, 
nor had control over such ice-house, beer cellar or 
basement or the business or uses to which it was 
applied—such stealing isnot “a larceny committed 
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in a dwelling house” within the meaning of § 
1809 R. S. 1879 of Mo. Statev. Clark, S. C. Mo., 
June 21, 1886. 


‘ 


. . Jurisdiction — Crime Committed 
Partlyin One County and Partly in Another— 
Constitutionality of Statute—Conspiracy—Evi- 
dence.—A conspiracy to take the life of the de- 
ceased was formed in Martin county. Pursuant to 
that conspiracy he was seized and bound. After 
such seizure he was taken into the country of 
Orange and there killed. Held, that, under the 
statute of Indiana providing that where a crime is 
committed partly in one county, and partly in an- 
other, the jurisdiction is in either, the courts of 
Martin county had jurisdiction. A statute pro- 
viding that when a crime is committed partly in 
one county and partly in another, jurisdiction is in 
either, is constitutional; and where the assault is 
made in one county, and the killing done in an- 
other, the court of the county where assault was 
committed has jurisdiction. A conspiracy may be 
proved by circumstantial evidence. Archer v. 
State, S. Ct. Ind., May 24 1886, N. East. Rep. Vol. 
7, 225. 








4. 





. Time Necessary to cool heated Pas- 
sion—Instruction as to Dangerous Weapons— Ex- 
cluding of Instruction as to Reasonable doubt, 
when Proper.—1. If the passion had time to cool, 
the killing is not reduced to manslaughter, though 
in fact the passion had not cooled. 2 Bish. Crim. 
Law, § 733. Six hours held sufficient time. 2. An 
instruction which recites thatif etc., “by means 
and use of a dangerous weapon, towit a wooden 

. club,” is not objectionable as telling the jury that 
the clnb was a dangerous weapon, but, as it should 
be, this question is left tothe jury. 3. When a 
court has properly instructed as to “treasonable 
doubt,” it may, properly exclude an instruction 
that if the jury find that defendant is guilty of 
some grade of offence, and if they entertain a rea- 
sonable doubt as to which grade of offence the de- 
fendant is guilty of, they will acquithimof the 
higher degree and convict him of the lower. S.C. 
Mo., June 21, 1886. State v. Grayor. 





5. DEEU—Presumption—Statute of Limitations.— 
When a deed has been recorded within twelve 
months from its date, brt the certificate of pro- 
bate or acknowledgment is substantially defective 
(Code, § 2154), a certified copy is not admissible as 
evidence without further proof. Under the rule 
laid down in Hutchings v. White, 40 Ala. 253, if 
the deed has been recorded in the proper office for 
more than twenty years, the presumption will be 
indulged that its execution was legally proved or 
acknowledged; but the court is unwilling to ex- 
tend the rule to deeds which have not been re- 
corded twenty years. In ejectment, or the stat- 
utory action in the nature of ejectment, the plain- 
tiff must recover, if at all, on the strenghth of his 
own title; and when he fails to make out a prima 
facia case, the defendant is not required to adduce 
any evidence, nor will erroneous ruling on evi- 
dence offered by the defendant, work a reversal. 
England v. Hatch, 8. C. Ala., July 2, 1886. 


6. Equity—WMarried Woman.—1. A decree of the 
chancellor relieving a married woman of the dis- 
abilities of coverture as to her statutory or other 
separate estate (Code, § 2731), although it does not 
confer on hera general power to contract, ex- 
pressly authorizes her to “buy” and “to be sued 
as a femme sole; ” and she is personally bound by 








a contract of purchase made by her, and may ‘be 
sued at law. Parker v. Reynolds, 8. C. Ala. July 
2, 1886. 


7. EQUITY PRACTICE—Parties.—A co-complainant 
who alleges that he had disposed of all his interest 
in the property in dispute before the commence. 
ment of the suit is an improper party thereto, 
When some allegations ina bill show a case en- 
titling a complainant to reliet, but are contradicted 
by other allegations in the same bill, and it is im- 
possible for the court to determine the true nature 
of the case sought to be made by the bill, a de- 
murrer theretoshould besustained. Itis the duty 
of the attorney, on an appeal to this court, to see 
that the transcript of the proceedings in the court 
below is properly made up by the clerk. Bridger 
v. Trasher, 8. C. Fla., June Term, 1886. 


ESET tee 


8. EVIDENCE.—Parol Evidence—Damages—Meas- 
ure of Damages.—The rule which excludes parol 
testimony for the purpose of varying a written 
contract is confined to the parties to the contract, 
or their privies, and does not prevent strangers 
thereto from introducing such evidence. The 
rule that the measure of damages in trover is the 
value of the property at the time of the conversion 
is applicable to negotiable paper. If property 
pledged is delivered by the pledgee to the pledgor 
to sell or dispose of as his agent and to account to 
him for the proceeds, the pledgee’s title is pre- 
served and he can recover it of any person wrong- 
fully obtaining possession thereof; but if the 
pledgee gives the property to the pledgor to dis- 
pose of for himself, upon the promise to give the 
pledgee part of the sum realized, the pledgee’s 
lien is lost. Kellogg v. Tompson, 8. J. C. Mass., 
May 20 1886. N. Eng. Rep. Vol. 2, 170. 


9. EXECUTORS AND ADMINISTRATORS — Bonds— 
When Responsible to Unknown Heirs Discovered 
after distribution of Estate—Descent and Distri- 
bution—Posthumous Heirs—When they Inherit, 
etc. § 134, Art. 93, of Code—Executors and Ad- 
ministrators—Bond—Heir Suing for Share of Es- 
tate—Evidence.— Where executors or adminis- 
trators fail to follow the statute provisions in re- 
gard to the distribution of estates, their bonds are 
responsible to an absent heir for his portion of the 
estate, although his whereabouts were unknown 
at the time, if he appear within 12 years, or before 
limitations run. Sec. 134 of article 93 of the fol- 
lowing Code allows posthumous children of an in- 
testate to inherit as other heirs, but says that no 
other posthumous child shall. This, however, does. 
not refer to posthumous children of collateral re- 
latives who were born before the death of the in- 
testate from whom they inherit. An heir suing an 
executors’ bond for his portion of an estate, which 
was not set aside 1n the distribution thereof, must 
show what that portion would have been, and can- 
not presume the death of another who has been 
for years unheard of. Ct. of App. Md., April 30, 
1886. Atl. Rep. Vol. 4, 679. 


10. HUSBAND AND WIFE—Common Law Status of, 
as to property and Debts of Wife—Separate Prop- 
erty of Wife Uncer Statute. At common law the 
personal property of the wife in possession at the 
time of her marriage, vested immediately and ab- 
solutely in the husband, by the marriage, and upon 
his death it went to his representatives, (2 Kent. 
Com. 11th Ed., 129) but as to choses in action, 
they are not vested absolutely in the husband, but 
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he has power to sue for, and recover or release and 
assign them, and when reduced to possession, it is 
evidence of conversion of the same to his own use, 
and the money becomes, in most cases absolutely 
his own. 2 Kent. Com. pp. 116,117. The husband 
also became possessed of the wife’s real estate. 2 
Kent. 110, 111. He became liable to pay her ante- 
nuptial contracts, but if they are not recovered 
during coverture he is discharged while her liabil- 
ity therefor is revived. In such case when the 
husband was sought to be made liable by the 
creditor, he must, in general, sue the husband and 
wife jointly. 1 Chitty on Pl. (16 Am. Ed.) pp. 65- 
6; 42 Mo. 304. But in no case could the wife be 
sued upon a mere personal contract made during 
coverture, and judgment thereon is a mere nullity. 
The husband’s marital rights and seizin in the 
wife’s fee simple real estate, during coverture, be- 
came liable to seizure and sale, for the husband’s 
debt. Where real estate is purchased with the 
separate money or means of the wife and as such 
is, the proceeds and profits thereof, her separate 
property within the meaning of §§ 3296, 3295, R. S. 
Mo. 1879, it may be subjected to the payment by 
her creditors of her ante-nuptial debts, such as a 
mote made jointly with her husband before mar- 
riage. By § 3295 the husband’s common law mar- 
ital interest in his wife’s real estate is not exempt 
from liability to the payment of a joint and several 
ante-nuptial debt of both husband and wife, for the 
exempt debt contemplated by that section, are the 
sole debts of the husband. S. C. Mo., June 7, 1886. 
Conrad v. Howard. 


11. INSURANCE.—Contract to Maintain other In- 
surance.—The policy provided that the insured 
should maintain insurance on the property, to the 
extent of fourt-fifths of the value, and in case of 
failure so to do “‘the assured shall be a co-insurer 
to the extent of such deficit, and in that event shall 
bear his, her, or their proportion of any loss;” but 
that in case the insurance exceeded such four- 
fifths, the assured should not recover from the 
company more thanits pro rata of the cash value 
of the property. The insured failed to maintain 
other insurance to the extent of four-fifths, the de- 
ficiency being about $10, 000. Held, that the com- 
pany was not a co-insurer with the insured ef the 
deficiency so as to make the company bear $5,000. 
of the amount, but that the insured was an insurer 
of the extent of the whole $10,600. and must con- 
tribute to that extent with the company. Ches- 
boro v. Home Ins. Co., 8. C. Mich., Ins Law Jour- 
nal, Vol. 15, 515. 


12. JUDGMENT—Foreign Judgment—Bar to Pend- 
ing Action—How Pleaded — Identity of Items— 
Parol Evidence.— A judgment in the Supreme 
Court of New York, between the parties to a suit 
in this State, in favor of the plaintiff, for the same 
«cause of action, is a bar tothe further prosecution 
of the action in this State, although the latter was 
pending when the former was commenced. Such 
judgment may be pleaded specially in bar, or may 
be proved under the general issue. In the action 
in New York two of the items declared on, were in 
part mis-described. Held, that the misdescription 
was amendable, and that parol evidence was ad- 
missible to prove that such items are identical with 
those declared on in this action. Whiting v. Bur- 
ger, S. J. Ct., Me. June 14, 1886. Atl. Rep. Vol. 4, 


138. LIBEL AND SLANDER.— Pleading — Prima Facie 
‘ Case—Privileged Publication—Actionable Words 





—Exceptions—General Charge to Jury — Objec- 
tions how Made — Bond for Costs—Evidence of 
Plaintiff’s Social Condition—Damages.—In an ac- 
tion for libel, itis not necessary for the plaintiff 
either to allege or to prove, in making out his prima 
facie case, that the publication complained of, was 
not privileged. This is a matter of defense, to show 
absence of legal malice in the publication. The 
publication in a newspaper, by ateacher in aschool 
for the preparation and education of persons seek- 
ing to become teachers, of and concerning a pupil 
therein, that “by her conduct in classs, by her be- 
havior in and around the building, and by her 
spirit as exhibited in numberless personal inter- 
views, she has shown herself tricky and unreliable 
and almost destitute of those womanly and honor- 
able characteristics that should be the first requis- 
ites in ateacher,”constitutes a libel, and the words 
used are unambiguous and actionable. An objec- 
tion to the general charge of a court should speci- 
ficially point out wherein the objection lies. The 
California Statute (Acts 1871, p. 553, § 1) requiring 
an undertaking for costs, in actions for damages 
for libel, does not deprive the court of jurisdiction 
in case such underiaking is not filed; and the object 
of the statute is effected if, when the objection is 
made, an undertaking be executed, and the de- 
fendant thus secured the costs and charges which 
may be awarded to him. In an action for libel, it 
is competent for plaintiff to show his or her condi- 
tion in life, not merely from a pecuniary stand- 
point, but as to family and family connections, as 
bearing dpon the question of damages. Dizon v. 
Allen, 8. C. Cal., May 18, 1886. Pac. Rep. Vol. 2, 
179. 

14. MANDAMUS—Pleading—Evidence.—The pleading 
in mandamus make an issue of fact as to whether 
certain names appearing on a petition under the 
act of 1883, Chapter 3416, for a permit to sell li- 
quors, and necessary to constitute a majority of 
the registered voters of the election district, are 
the authorized signatures of the persons represent- 
ed by such names. Upon such an issue a person of 
a name similar to one so appearing on such peti- 
tion was called as a witness in behalf of the respon- 
dents, and testified that he was a registered voter 
of the election district, but that he neither signed 
nor authorized any one to sign his name to the pe- 
tition, and it was shown that but one similar name 
appeared on the list of registered voters of the dis- 
trict, and there was no evidence in rebutal of his 
testimony, except that the original petition was 
admitted in evidence without proof of the genu- 
ineness of such signature either by any witness 
thereto or by other legal testimony: Held,That the 
signature was not valid as that of a legal petitioner 
under the statute. The applicant for a permit to 
sell liquors should, before making the affidavit 
required by the statute, know of his own knowl- 
edge that the petitioners have signed, and did so 
in the presence of two witnesses, and should have 
such personal knowledge of the circumstances of 
their signing as will enable him to swear in goog 
faith that none of the means prohibited by the 
statute have been used in procuring their signa- 
tures. The testimony is the case held to, not only 
establish that a majority of the registered voters of 
the district did not sign the petition, but also to 
show otherwise a prima facie case violative of the 
statute. State v. County Commrs. 8. C. Fia., 
June Term, 1886. 


15. PARENT AND CHILD— Wages of Minor.—When 
a minor son makes a contract for his services on 
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his own account, and his father knows of it, and 
makes no objection, the father cannot recover of 
the employer, wages which he has paid to the son; 
and in such a case the question is not whether the 
son was emancipated or not, but whether the 
father knew of the contract, and made no objec- 
tion. Atkins v. Sherbino, S. C. Vt., June 22, 1826. 
Atl. Rep. Nol. 4, 704. 


16. PaRTITION— Remainder—Infant Practice.—A 


tenant for life may maintain a bill in equity for the 
partition of lands, and it is the better practice to 
make all the persons having an interest, tenants 
for life and remainder-men, parties to the suit. If 


a remainder-man is not made a party to the suit,. 


his rights are not affected by any degree that may 
be rendered; and if aninfant remainder-man is 
made a party, but is not properly brought before 
the court, the decree will be reversed on error, 
no matter how the question may be presented. 
When the complainant is the father of an infant 
defendant, whose mother is dead, service of pro- 
cess should be made on her general guardian, if 
she has any; and if process is served on the person 
who is averred to be her guardian, but the bill is 
not sworn to, and there is no affidavit of the fact 
that he is such guardian, and no proof of the fact, 
the infant is not properly before the court. Where 
the defendants who have answered are actually 
present in court, either in person or by their solic- 
itors or guardians ad litem, at the allowance of an 
amendment, they shall be deemed to have notice 
thereof; but the entries of record, made at the 
time, must show their presence, and when they do 
not, recital ina subsequent decree pro tonfesso, 
taken before the register, is not sufficient. At 
common law, a tenant in common was not liable to 
his co-tenant for use and occupation, unless there 
was an actual eviction, or an agreement to pay 
rent; and the English statute (4th and 5th Anne.) 
changing this rule, having been enacted after the 
settlement of this country, is not of force with us. 
For rents actually received one tenant in common 
is liable to account to his co-tenant; but, when the 
rents were received from a tenant to whom neces- 
sary advances to make a crop were supplied, such 
advances, and other necessary costs and expenses 
incurred, must be deducted from the gross amount 
received. Gayle v. Johnson, S. Ct. Ala., July 2, 
1886. 


17. PARTNERSHIP—Participation in Projit and Loss 


Merely Does not Constitute.—A mere participa- 
tion in profit and loss does not necessarily consti- 
tute a partnership. Thus, where one party, owner 
of certain cattle, agrees with another that he shall 
be interested in a partnership portion of the profit 
and loss of the venture, such an agreement alone 
does not constitute the parties partners in the 
goods, as between themselves, but only partners 
in the profits and losses. Donnell v. Harshe, 67 
Mo. 170; 68 Mo. 242, 80 Mo. 352; 45 Mo. 524; Alfard 
v. De La Torree, (Eng. H. C. Ch.) 3 Cent. L. J., 
75; Story on Part., § 27; Clifton v. Howard, S. C. 
Mo., June 7, 1886. 


18. PLEADING—Improperly Sustaining Demurrer to 


Special Plea—When Error Without Injury and 
When Not.—improperly sustaining a demurrer 
to a special plea is error without injury, when the 
record affirmatively shows that the defendant had 
the benefit of the same defense under the general 
issue; but the principle does not apply to an 
erroneous overruling of a demurrer to a bad 





special plea, whereby the plaintiff is compelled to 
take issue on it. In delivering the opinion of the 
court on this point, Stone, C. J., said: “The 
principle invoked is applied, and rightly applied, 
where a demurrer has been improperly sustained 
to a special plea that is sufficient in law, and yet 
the record affirmatively shows that under the gen- 
eral issue the defendant could, and did, obtain the 
benefit of the defense he sought to set up by his 
special plea. In such case, if there is error, it is 
without injury. Phoenix Ins. Co. v. Moog, 78 Ala, 
The question is very differentin such a case ag 
this. Overruling the demurrer was a judicial de- 
termination that the plea was sufficient. Plaintiff 
was thereby left without discretion. He must go 
out of court under the ruling on the demurrer, or 
he must take issue on the plea. Taking issue onit 
he stakes the fate of his case on its truth or 
falsity. Andif the jury find the averments of the 
plea to be proved, the defendant is entitled to a 
verdict, whether the plea be good or not. Mudge 
v. Treat, 59 Ala. 1; Betancourt v. Eberlin, 71 Ala. 
461. It results that if the jury found the plea to be 
true as averred, the defendants were entitled to a 
verdict, and the only redress open to plaintiffs is 
to have a review of the ruling on the demurrer.” 
Montgomery, etc. R. R. Co. v. Chambers, S.C. 
Ala., Dec. Term, 1885-86. 


19. PLEADING AND PRCTICE—Foreign Judgment.— 
A judgment of a court of record valid under the 
laws of the State where recorded is valid here. A 
plea to an action on a judgment of another State 
that the debt for which such judgment was rend- 
ered had been paid, is a defense existing anterior 
to said judgment and on motion should be stricken 
from the record. Whena suit is brought in the 
courts of this State upon a judgment rendered in 
another State, the defendant can plead in bar that 
the court in which said judgment was recovered 
never acquired jurisdiction of his person. A 
transcript of the proceédings and judgment ina 
suit in the Superior Court of Massachusetts, which 
does not show that a summons to the defendant to 
appear was ever issued or that the defendant ap- 
peared in person or by attorney to said suit, is in- 
admissible in evidence against the defendant named 
therein. A return by the sheriff, on another paper 
in the cause, that he had served a summons on the 
defendant, no summons appearing in the trans- 
cript, is insufficient to authorizejthe conclusion that 
such summons in fact existed or was served. 


* Drake v. Granger, S. C. Fla., June Term, 1886. 


20. PRacTICE—Costs—Court has no Power to Ren- 
der Judgment for Costs at a Subsequent Term to 
Final Disposition of Cause.—Defendant, a rail- 
road company, being summoned as garnishee, 
made answer that it was not a debtor to the execu- 
tion defendant. Plaintiff then filed a denial, set- 
ting up facts which, if true, made the railroad 
company a debtor to the execution defendant. To 
this the company replied by putting in issue the 
matters stated in the denial. Subsequently the 
company, by leave of court, filed a supplemental 
answer, stating that while it was.not indebted to 
the execution defendant at the time of the service 
of the garnishment, still there was a dispute 
pending between them, which resulted in litiga- 
tion, and to save costs, ete., it agreed to pay him 
$100 by way of compromise. The company brought 
the money into court and asked to be discharged. 
The execution defendant, though brought into 
court, made no claim for the money, and the sup- 
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plemental answer not having been denied by 
plaintiff, the court gave judgment, discharging 
the garnishee, with $5 costs for filing answer. At 
a subsequent term the court, on motion of plain- 
tiff, entered a judgment in favor of plaintiff and 
against the garnishee for all costs in the case, held 
the judgment against the garnishee for costs 
was void, that the judgment discharging the gar- 
nishee was a final and complete disposition of the 
cause. 53 Mo., 217; 69 Mo., 174; 70 Mo., 370. A 
court may at a subsequent term re-tax costs under 
a judgment made before, (28 Mo., 583) but that is 
a different thing from rendering a judgment for 
costs. Jackson v. St. Louis & San Francisco 
Ry. Co., 8. C. Mo., June 7, 1886. 


21. PROMISSORY NOTES. — Consideration— Com- 
pounding Felony.—Plaintiff seeks to recover the 
amount of a promissory note, given upon the set- 
tlement of a claim by defendant that plaintiff’s 
son, While in the employ of defendants, had stolen 
his money, and alleged that the note was given to 
compound a felony, and was extorted from plaint- 
iff by threats. The judge refused to charge, as 
requested by defendant, ‘that if the compounding 
of a felony entered into, and formed a part of the 
consideration of the note, the plaintiff could not 
recover;” and also, “that if the motive of the 
plaintiff in giving the note was in part for the 
purpose of compounding a felony, he could not be 
entitled to recover.” Held, error, and thatif the 
consideration of the note was in any way affected 
by the compounding of a felony, or it entered into 
the same, or such a motive actuated the plaintiff 
in any respect, then the contract was illegal, and 
should not be upheld. Haynes v. Rudd, N. Y. Ct. 
App., June 1, 1886, N. East Rep., Vol. 7, 288. 


22. REPLEVIN.— When Lies—Animals.—The gist of 
the action of replevin is the detention, not the 
taking. Thus, the defendant carried on a farm on 
shares, and his father, while assisting him at hay- 
ing, seized the cattle in contention damage fea- 
sant; but, instead of driving them to the public 
pound, yarded them on the premises. The cattle 
broke through the defendant’s defective fence. 
Both the defendant and his father refused to de- 
liver them upon demand, Held, that defendant 
was a wrong-doer, and liable in an action of re- 
plevin. Rowe v. Hicks,S. C. Vt., June 16, 1886, 
Atl. Rep., Vol. 4, 563. 


23. RULE IN SHELLEY’S CasE.—When in Force in 
Alabama — Rights Thereunder.— The ‘Rule in 
Shelley’s Case,” as at common law, prevailed in 
this State until the 17th January, 1853, when the 
Code of 1852 became operative; and the deeds and 
wills which took effect before that date, are gov- 
erned by it; and a deed executed in 1841, by 
which lands were conveyed to a trustee, ‘for the 
purpose of providing a permanent domicile and 
home for the said Jane C. M., ‘‘a married woman,”’ 
“and such family as she may have for their use 
and benefit during her natural life, and at her 
death to descend to and be equally divided among 
and between her heirs,” under the operation of the 
rule in Shelley’s case, vested the entire estate in 
Mrs. M.; andif her children took any present in- 
terest, as members of her “‘family,” their right to 
sue for it was not postponed until her death. Mc- 
Queen v. Logan, 8. C. Ala., Dec. Term, 1885-86. 


24, S—eT-OFF—Of Damages — Measure of Damages. 
—In an action to recover the price of guano sold 
and delivered by plaintiffs to defendant, the latter 





may set off or recoup the damages sustained by 
him on account of the plaintiff’s failure and re- 
fusal to deliver the full quantity stipulated for, 
when it was too late to procure it elsewhere. 
Plaintiffs having notice that the guano was intend- 
ed for use by defendant in raising a cotton crop 
on his plantation in the county, the measure of 
the defendant’s damages for the breach is the dif- 
ference between the cotton crop raised on the land 

* on which the guano was used, and that raised on 
the adjoining land, of the same quality and culti- 
vated in the same manner, on which no guano was 

‘used. When an agent makes a contract for the 
benefit of his principal, but without disclosing his 
name, the principal may sue on it in hisown name. 
Bell v. Reynolds, 8. C. Ala., July 2, 1886. 


25. TaxXaTION. —Law Creating Classes of Prop- 
erty for Taxation Constitutional—Railroad and 
Canal Property Constitute Such a Class—Fran- 
chises Taxable.—A law which taxes a class of 
property separately is not unconstitutional, if it 
embraces all property of that class, and applies to 
it uniform rules, and taxes it according to its true 
value. The property of railroad and canal com- 
panies constitute a legitimate class of property for 
the purposes of taxation,—a class which, in order 
to deal with it fairly in the matter of taxation, 
must be treated separately. Franchises are prop- 
erty, and, as such, are taxable. State Board of 
Assessors v. State, Ct. Err. & App., N. J., May 
29, 1886, Atl. Rep., Vol. 4, 578. 


26. VENDOR AND VENDEE.—Deed— Delivery—Ex- 
tension—Time—Equity—Adverse Title.—Where a 
deed for land was delivered to a third person, to 
be delivered to the purchaser of the land on con- 
dition that a note for part consideration should be 
paid within ten days, and the vendor extended the 
time from May 23d until Saturday, May 26th, and 
on May 28th made a further extension, but when, 
on June 2d, the purchaser tendered the money to 
the third person, he was informed that the vendor 
had given notice neither to receive the money nor 
deliver the deed, held, that vendor’s conduct was 
calculated to throw vendee off his guard, and, 
under the circumstances, the condition was well 
performed within five days after the last postpone- 
ment; that it was error to hold that the parties 
had done no more titan make propositions to each 
other, which either were at liberty to withdraw at 
the expiration of the ten days; that the promise of 
May 28th, viewed in the light of preceding cir- 
cumstances, was not void; that the proceeding 
was not premature; and that it was not a case 
where the plaintiff claims to recover possession of 
land under adverse title, distinct from defendant’s 
grant. Baum’s Appeal, 8. C. Penn., May 28, 1886, 
Atl. Rep., Vol. 4, 461. 


27. WATERS AND WATER-CoURSES.— Artificial Flow 
—Prescriptive Right — Exceptions—Statement of 
Evidence by Court.—A right to the artificial flow of 
water through a water-course can be acquired by 
prescription. Exceptions do not lie because the pre- 
siding judge in his charge to the jury called atten- 
tion to certain testimony, but made no mention of 
other testimony on the same point. The attention 
of the court should be called to the matter before 
the jury retire. Murchie v. Gates, 8. C. Me., 
June 17, 1886, Atl. Rep., Vol. 4, 698. 


28. Ways.—Estoppel — Report of Committee Af- 
Jected by Relationship to Parties.—One member 
of acommittee appointed by the court, upon an 
appeal from the doings of county commissioners, 
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was a brother of one of the original petitioners, 
and a distant relative of another; but was ap- 
pointed with the consent of the petitioners, and 
presumably with their knowledge of the relation- 
ship. Held, that the petitioners, having knowing- 
ly taken their chances for a favorable report, were 
estopped from raising the objection that the com- 
mittee were not disinterested. Robinson v. Coun- 
ty Commrs., 8. J. C. Me., June 5, 1886, Atl. Rep., 
Vol. 4, 556. 


29. Ways—Railroads in Streets—If Used by Indi- 
vidual for Private Purpose Exclusively, a Nui- 
ance.—Defendants, under a contract with a street 
railroad corporation, took a branch road aban- 
doned by it, having flat rails, and reconstructed 
it with T rails, and used it exclusively for carrying 
their machines, etc., to their factory. Held, that 
the construction and maintenance by an individual 
of a railroad upon the highway for private pur- 
poses constitutes a nuisance for which any person 
sustaining special injury may bring action, and 
the contract with the railroad furnished no defense 
to such suit, as it was an attempt by the railroad 
to transfer its franchise to an individual for the 
purpose of enabling him to operate the road ex- 
clusively for the purpose of his private business. 
Fanning v. Osborne, N. Y. Ct. App. June 1 1886, 
N. East. Rep. Vol. 7, 307. 


30. Witt—Legacy—Interest—Accord and Satisfac- 
tion—Principal and Agent—Ratification—Pay- 
ment of Legacy.—Legacies, unless otherwise con- 
trolled by the will, draw interest after one year 
from the probate of the will; and the fule is not 
affected by the fact that the executor is unable to 
gather in the assets and pay the legacy within the 
year. When there is a dispute between an exe- 
utor and a legatee asto the amount of interest 
due ona legacy, on account, of the expense and 
delay caused by a long litigation carried on for the 
protection of the property of the estate, an accept- 
ance by the legatee of a sum less than the one due 
on the legacy is an accord and satisfaction, if the 
payment is made upon the express condition that 
it shall bein full for the balance due, and the 
money accepted without protest against snch con- 
dition. The Baptist State Convention was a leg- 
atee, and the money was paid to its treasurer. 
Held, that the convention, by accepting and using 
the money, with knowledge of all the facts, rati- 
fied the acts of the treasurer in receiving it, if 
there were doubt asto his authority. Vermont 
etc. Convention v. Ladd, 8. C. Vt. June 19, 1886. 
Atl. Rep. Vol. 4, 634. 








QUERIES AND ANSWERS.* 





L are requested to draw up their answers in 
ghe form in which we print them, and not in the form of letters 
to the editor. They are also admonished to make their answers 
as brief as may be.—Ed.] 


QUERIES. 


7. A. executes a quit claim deed to B., conveying a 
certain tract of land, the deed bearing date of Decem- 
ber 21, 1884. B. conveys the same land by quit claim 
deed to C., this deed bearing date of December 23, 
1884, but the certificate of acknowledgment bears date 
of December 16, 1884, seven days prior to the date of 

t he deed itself. Did C. derive any title from B., the 





——$—— 


deed being acknowledged prior tothe date of the deed 
from A. to B., i. ¢., under the circumstances should 
the date of the deed or the date of the acknowledg- 
ment be presumed to be the date of delivery? Please 
cite authorities. X. Y. Z. 





8. Suit on note. Answer of payment; to sustain 
which the defendant testifies to the fact ot the pay- 
ment, with the attendant circumstances, and, over the 
objection of the plaintiff, testifies that he knows the 
payment was made, because he sold a horse on the 
same day to A., and thus got the money with which 
the payment was made. He then offers to prove by 
A., as an independent fact, the sale of the horse, and 
the payment to him of a certain sum of money for the 
horse by A. Can such evidence be received over the 
objection of the plaintiff? ow.” 





9. A farmer having a large quantity of stock, adver- 
tised them for sale at public auction. Nothing 
was said in the advertisement about how the stock 
would be sold, other than that they would be sold at 
public auction, on the day named, and upon a credit 
of nine months. Atthe sale a fine mare, which had 
been recently bred to a fine horse, upon the insurance 
plan, was offered for sale. The owner of the horse 
was present, and it was agreed between him and the 
farmer that the mare might be put up for sale with 
the understanding that, if she proved to be with foal, 
and had a colt, that the purchaser should pay for the 
season of the mare to the horse. This agreement was 
publicly proclaimed by the auctioneer when the mare 
was put up for sale, and it was stated by him that she 
was to be sold upon the condition that the purchaser 
should pay the owner of the horse for the season if the 
mare should have a colt. The mare was sold, and the 
purchaser executed his note to the farmer for the 
amount of his bill. The mare proved to be with foal, 
add had a fine colt. The owner of the horse then 
went to the purchaser of the mare, and demanded his 
pay for the season of the mare io the horse. The pur- 
chaser refused to pay the same, claiming that he was 
not close to the auctioneer when the mare was put up 
for sale, and didn’t hear the statement made by him, 
and never knew sucha statement was made. Upon 
this state of facts can the owner of the horse recover? 
Please cite authorities. SUBSCRIBER. 





10 A. loses his house, which was insured, by fire. 
The Insurance Company believed that A. either did 
or procured the burning thereof, refuses payment of 
loss. A. sues to recover the amount claimed under 
the policy. The company answers, setting up as their 
defense A’s guilt in regard tothe fire. What is the 
quantity of proof required at the company’s hands to 
release it from liability? Must it establish A’s guilt 
“beyond a reasonable doubt,’ as would be required of 
the State in a criminal prosecution for the crime, or 
must it simply show it by ‘‘the preponderance of testi- 


money,” only, as is the rule in other civil cases? 
8 = 


QUERIES ANSWERED. 

Query 33. [22 Cent. L. J. 287.] — In executing 
a writ of attachment against real estate, the 
statute requires the officer to leave a copy of the 
writ, a description of the property, and a notice that 
it (property described) is attached, with an occupant, 
if there is one. Is a tenant who uses the premises at- 
tached as a place of business, but who does not lodge 


there, an occupant within the meaning of the statute?’ 


Please cite authorities. STUDENT. 
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Answer.—The dictionaries define an occupant as one 
in possession. It is not a technical legal word, and the 
courts have adopted the same definition, regardless of 
the question of evidence, unless the context of the 
law necessitated a different construction. People v. 
Sup. of Alleganey Co., 36 How. Pr. 544; Abbott v. 
Upham, 13 Mete. 172; Carpenter v. Vail, 36 Mich. 226; 
Leehler v. Chapin, 12 Nev. 65; Hussey v. Smith, 1 
Utah, 331; Shelby v. Houston, 38 Cal. 410; Cofield v. 
McClelland, 88 U. S. 331; Comstock v. Beardsley, 15 
Wend. 348. In the case stated the law does not require 
the occupant to lodge on the premises. 8.8. U. 





[22 Cent. L. J., 574.] <A., imple- 
ment dealer, contracted with a manufacturer 
of implements that the company should fur- 
nish A. goods. The agreement was thatA. was to sell 
goods, and when cash was paid the amount, less com- 
missions, was to be remitted to the manufacturer of 
implements, and when goods were sold vn time (which 
right A. had), the notes were to be sent to manufact- 
uring company with A.’s personal guaranty written on 
the back of notes, which in each instance A. did, but 
it turns out that some of the notes are not good. Now, 
atthe time of making the contract, A. gave security 
for the faithful performance. Now, as the principal 
has sent in all money and notes, as per contract, can 
the fact that some of the notes are not paid make the 
surety of A. liable when there is nothing in the con- 
tract that all notes should be paid, it only stipulating 
that all money received and notes taken should, “less 
commission,’’ be sent into the house—the notes with 
A.’s personal guaranty on notes, which was done in all 
eases? Please answer and cite authorities, ete. 

C. P. JOHNSON. 


Query 49. 


Answer.—lIf case is fully and correctly stated in the 
query, the surety cannot be liable. The law cannot be 
better stated than it was by Chief Justice Kent, as 
long ago as 1805, in Ludlow v. Simond, 2 Caines 
Cases in Error, 57. He says: “It is a well-settled 
rule, both at law and in equity, that a surety is not to 
be held beyond the precise terms of his contract, and 
except in certain cases of accident, mistake or fraud, 
a court of equity will never lend its aid to fix a surety 
beyond what he is fairly bound to at law.” See also 
Chase v. McDonald, 7 Harris & Johnson, 198; People 
vt Chalmers, 60 N. Y., 154; Kingsbury v. Westfall, 61 
N. Y., 360. It is unnecessary to multiply authorities. 
An intelligent use in any moderately good law library 
of the time expended in writing the “query,” would 
have given all the necessary information. 


Query 51 [22 Cent. L. J. 599.]—A. rides a bicycle on 
a public road, in the county, at a rapid rate of speed, 
up to within twenty-five feet of the face of a team of 
horses traveling towards him, does not turn out, and 
by this act, frightens the team, and in the fright the 
harness, which is sound and good, breaks, making it 
impossible for the driver to control them. A. jumps 
from his bicycle, seizes the horse next to him, calls to 
the driver to jump out and seize the other horse. 
Driver jumps out, but before he can get the other 
horse’s head, A. lets go his hold, voluntarily, the team 
runs away, B., riding in the carriage, is threwn out 
and seriously injured. Has B. a cause of action against 
A? Cite autharities. Has any correspondent a refer- 
ence to a case of injury caused by a bicycle? 

A. L. B. 


« Answer.—A bicycle is a carriage, 28 Eng. R. Moak, 
748. See also People v. Greenfield, 188 Mass. 1. There 
is little question that a bicycle rider on the street is 
entitled to the same rights that any driver of a vehicle 





is, no greater, no less. The horse is not a sacred ani- 
mal. If A. L. B. will apply to Mr. Charles Pratt, Bos- 
ton, Mass., he will undoubtedly receive a copy of brief 
containing all the bicycle cases. Mr. Pratt is counsel 
for the League of American Wheelmen, and very 
willing to help all cyclists. 6. F.C. 








RECENT PUBLICATIONS. 





TAE AMERICAN PROBATE REPORTS,—Containing re- 
cent cases of general value decided in the courts of 
the several States on points of Probate Law. With 
notes and references by Wm. W. Ladd Jr. Vol. IV. 
New York: Baker Voorhis & Co., Law Publishers, 
66 Nassau Street. 1886. 

This is the fourth volume of a collection of cases 
which cannot fail to be of great value not only to the 
specialist whose practice lies chiefly, or altogether in 
courts of Ordinary, to whom they would seem abso- 
lutely indispensable, but also to the general * practi- 
tioner who must frequently appear in those courts. 
Upon such occasions it would assuredly be of great 
assistance to have at hand a collection of this character 
of cases, bearing upon almost every question that can 
be presented to a Probate Court. The cases, seventy 
seven in number, are evidently selected with great 
care, and many of them carefully annotated. Wecom- 
mend this series to the profession, as well worthy of a 
place in the library of every practitioner. 








JETSAM AND FLOTSAM. 


A Goop FIELD FOR Bap LAWERS.—“Yes,” said the 
old fellow who had been beaten for Superior Court 
Judge at the last electian. “Yes, bad lawers always 
make good judges. Most bad lawers are given to con- 
science and honesty.” 

“Well—Judge—.” 

“That’s all right. I’m abad lawyer. That’s why I 
wanted to be a judge. It saves you a lot of trouble and 
teaches you your business when other lawers fill you 
up with the facts and figures of the law. A good law- 
yer can never be trusted on the bench. He’s always 
liable to give a decision against the cleverest lawyer in 
the case, just to show his smartness. A bad lawyer on 
the bench doesn’t take law so much as justice into 
consideration, and no defendant or plaintiff ever yet 
was injured by a common sense decision. It isa fallacy 
of our great republican form of government that the 
voice of the people spoken through the ballot-box pur- 
ifies the men elected, and that the election of a lawyer 
to the bench destroys all the weakness of human na- 
ture he may have had before. In the divine government 
purification precedes election. In human government 
election precedes purification. I don’t believe a law- 
er’s any more honest when they make him ajudge than 
he was before. They call him a lawyer until he be- 
comes a judge, then he is spoken of as a distinguished 
jurist.” 


WoMEN as LawyERs.—The following facts were 
furnished by Ellen S. Martin, an attorney at law, of 
Chicago, to a member of the Philadelphia bar in search 
of statistics: 

‘“‘My investigation last year resulted in finding forty- 
eight women who had been admitted to the bar and 
engaged in practice or some line of lawyers’ work (ed- 
iting law reports or periodicals) in the United States. 
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I have heard of others since, but, as it was too late for 
my purpose, I have not followed them up. Many other 
women have studied and been admitted, but have not 
practiced. 

“The forty-eight in actual practice are distributed as 
follows: I give the place of firstadmission—some have 
changed location—and give the States in orderin which 
they first admitted women: Iowa, 3; Missouri, 2; 
Michigan, 6; Utah Territory, 1; District of Columbia, 
8; Maine, 1: Ohio, 4; Illinois, 7; Wisconsin, 5; Indi- 
ana, 2; Kansas, 3; Minnesota, 1 (from Iowa) ; Califor- 
nia, 3; Connecticut, 1; Massachusetts, 1; Nebraska, 1; 
Washington Territory, 1; Pennsylvania, 1. Total 48. 

“The admission in all these States is to the highest 
courts, except in the case of Pennsylvania. Women 
have also appeared as attorneys in several of the local 
courts of Maryland, and have been admitted to the 
United States courts in Texas and Oregon—though not 
to the State courts. 

‘“‘Women were admitted on their first application, 
without any change in the law, in Iowa, Missouri, Mi- 
chigan, Utah, District of Columbia, Maine, Ohio, Wis- 
consin, Indiana, Kansas, Connecticut, Nebraska, and 
Washington Territory. In Wisconsin and Ohio, after 
some women had been admitted, others were refused 
by other judges, and the legislatures at once passed 
laws forbidding the exclusion. In Illinois, Massachu- 
setts, Minnesota, and California courts would not ad- 
mit woman until laws were passed, and the legislature 
promptly passed them. 

“The first admission of a woman occured in Iowa in 
186, when the statute provided only for forthe admis- 
sion of ‘white male persons over the age of 21 years.’ 
Both the words ‘white’ and ‘male’soon after droopped 
out ofthe statute. Inthe other States where women 
were admitted on first application,there existed either 
the common law on the subject (whatever that may be) 
or the word ‘male,’ ‘citizen,’ or ‘voter’ was in the stat- 
ute relating to admission of attorneys.” 


Pat’s “IvIDINCE.””—A man’s honest opinion of 
himself is generally a pretty fair estimate of his pow- 
ers. Asarule,it is only the most ignorant persons 
who esteem themselves too highly. The man in the 
following story unconsciously gave his own opinion of 
himself. An Irishman accused of horse-stealing was 
brought before his Honor for aseries of questions, 
whereupon the following conversation ensued: 

‘*What are you here for?”’ 

“For bearglary, I belave they call it.” 

‘*What is the testimony against you?” 

An’ jist noothing, yer Honor, ’xcipt that I told the 
Justice of the Pace mesilf that I did it.” 

“Well, if you’ve confessed it, I don’t see but your 
chances are good for a verdict against you.” 

‘Sure, yer Honor, no dacent court wouid condimn 
a man on sich ividince as that!’ 

But that evidence was taken, and the poor Irishman 
was sent to prison. 


EccENTRIC.—There once lived “down East” a pecu- 
liar and original old gentleman named Adams, who 
was known to all the neighborhood for miles around 
by his harmless and amusing eccentricities. A lawyer 
named Somerby, riding out of town early one summer 
morning, discovered Mr. Adams making his way 
afield, with the necessary haying tools—a jug anda 
scythe—and stopped to have a chat with him. 

The soil in that part of the country is very thin and 
sandy, and the hay crop always light, and the good- 
bumored lawyer took occasion to remark upon the 
fact, and to pity the farmers who were obliged to 
wring a scanty living from sucn barren acres. 








The old gentleman heard him patiently fora time, 
but at length broke out: 
“Look here, Squire, you’re wasting your sympathy, 


Tain’t so poor as youthink I'am. I don’t own this: 


farm.”—Boston Record. 


SMITH’s BITTERNESS.—“Say, pa,’”’ said Johnny, 
this paper says that Mr. Smithis a second Ananias, 
What does that mean?” 

Pa (bitterly)—‘“It means he is a lawyer, my son.” 


FeLt Happy.—Lawyer (joyfully)—‘How do you 
feel now?”’ 

Condemned murderer (who has just been reprieved) 
—‘‘As playful as a child, my boy.” 

Lawyer (slapping him on the hack)—‘‘Ah, I see you 
have just skipped a rope.”— The Judge. 


PRACTICING BY EaR.—Among the friends of Grover 
Cleveland when he was practicing law in this city was 
another attorney, but one of rather different stamp 


than the man of destiny. The friend was a bright fel- ° 


low, but with the bump of laziness abnormally devel- 
oped. He was not a well-read lawyer, and whenever 
it was necessary for him to use a decision bearing on 
any point, it was his habit to lounge into Cleveland’s 
office and casually worm the desired information out 
of his friend’s mental storehouse. ‘Grover’ was not 
so dull as not to appreciate the fact, and to resent the 
sponging—not so much because the process was worthy 
of that name, as because he wished to spur his friend 
on to more energetic work. One day the friend came 
in on his usual errand, and when Cleveland had heard 
the preliminaries usual to the pumping process, the 
latter told his questioner that he had given him all 
the information on law matters that he was going to, 
“There are my books,” said Cleveland, “and you're 
quite welcome to use them. You can read up your 
own cases.” ‘See here, Grover Cleveland,” said the 
friend, ‘‘I want you to understand that I don’t read 
law. I practice entirely by ear, and you and your 
books can go to thunder.” 

THE Court of Chancery in New Jersey has given an 
opinion, holding that a witness in that State who 
swears on the Bible is not bound to kiss the book. A 
female witness when sworn had laid her hand on the 
Bible, but refused to kiss it, saying that she had 
“never kissed the book.”” She was allowed by the 
Master to testify, but a motion was subsequently made 
to to strike out her testimony. The law was thus laid 
down by Vice-Chancellor Bird: ‘Almighty God, or 
the Ever Living God, or the like, is called upon by the 
witness to witness that he will speak the truth. The 
rest is form. The solemn invocation, affirmation or 
declaration is the substance. All else is shadow. The 
witness in this case was sworn with her hand upon the 
book. There can be no doubt but that if she made a 
false statement wilfully she is liable to an indictment 
for perjury. But it is said that this may be true and 
yet the consience of the witness not be bound, which 
is the object of the oath. There is great force in this. 
How did the witness herself regard it? She is pre- 
sumably a witness, for nothing to the contrary appears. 
She accepted the form of the oath as usually admin- 
istered, without objections, except kissing the Bible. 
By this act on her part the court is justified in presum- 
ing, without further inquiry, that the witness intended 
that her conscience should be bound. Speaking from 
the forum of her conscience, she declared that it was 
not essential to kiss the book in order to impose upon 
herself all the obligations of an oath.”—Ex. 
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